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PREFACE  TO  THE  FIRST  EDITION. 


Most  of  the  principal  treatises  on  Hindu  Law^ 
have  been  rendered  into  EngHsh,  and  the  usefuhiess 
of  these  translations  has  been  universally  felt  and 
acknowledged.  The  Dayatattwa  has  always  ]>een  regard- 
ed as  an  authority  of  considerable  injportanee.  It  is  a 
compendium  of  the  Dayabhaga  ;  but  there  are  places 
in  which  the  author  of  the  Dayatattwa  differs  from  the 
doctrines  of  Jimiitavahana.  It  is  one  of  the  twenty- 
eight  Chapters  of  the  Smrititattwa,  the  work  of  Raghu- 
nandana  Bhattacharya.  Tlie  Daj^atattwa  forms  the 
Chapter  on  the  Law  of  Inheritance  as  prevalent  in 
Bengal,  and  is  the  most  important  portion  of  the  work. 
The  reputation  of  Raghunandana  as  an  authority  is  very- 
great  in  Bengal.  He  is  emphatically  called  the  "Smarta 
Bhattacharya"  or  the  Learned  Professor  of  Law.  In 
speaking  of  him  Colebrooke  says  : — "Tlie  Beno-al  school 
alone  having  taken  for  its  guide  Jimutavahana's  treatise 
which  is,  on  almost  every  disputed  point,  opposite  in 
doctrine  to  the  Mitakshara  has  no  deference  for  its- 
authority.  On  this  account  independently  of  any  other 
considerations,  it  would  have  been  necessary  to  admit 
into  the  present  volume  either  his  treatise  or  sorne  one 
of  the  abridgements  of  his  doctrine  which  are  in  use 
and  of  which  the  best  known  and  the  most  approved 
is  Raghunandana's  Dayatattwa. 

"The  Dayatattwa  or  so  much  of  the  Smrititattwa 
as  relates  to  inheritance,  is  the  undoubted  composition 
of  Raghunandana  ;  and,  in  deference  to  the   greatness 


11. 


of  the  author's  name  and  the  estimation  in  which  his 
works  are  held  among  the  learned  Hindus  of  Bengal 
has  been  throughout  diligently  consulted  and  carefully 
compared  with  Jimutavahana's  treatise  on  which  it  is  al- 
most exclusiv^ely  founded.  It  is  indeed  an  excellent  com- 
pendium of  the  Law,  in.  which  not  only  Jimutavahana's 
doctrines  are  in  general  strictly  followed  but  are  com- 
monly delivered  in  his  own  words  in  brief  extracts  from 
his  text.  On  a  few  points,  however,  Raghunandana 
has  differred  from  his  master  ;  and  in  some  instances  he 
has  supplied  deficiencies. 

"Now  Raghunandana's  date  is  ascertained  at  about 
three  hundred  years  from  this  time  ;  for  he  was,  pupil 
of  Vasudeva  Sarvabhauma,  and  studied  at  the  same 
time  with  three  other  disciples  of  the  same  preceptor 
who  likewise  have  acquired  great  celebrity  ;  viz.  Siro- 
mani,  Krishnanda  and  Chaitanya ;  the  latter  is  the 
well  known  founder  of  the. religious  order  and  sect  of 
Vaishnavas  so  numerous  in  the  vicinity  of  Calcutta 
and  so  notorious  for  the  scandalous  dissoluteness  of  their 
morals  ;  and  the  date  of  his  birth  being  held  memorable 
by  his  followers,  it  is  ascertained  by  his  horoscope  said 
to  be  still  preserved,  as  well  as  by  the  express  mention 
of  the  date  in  his  works,  to  have  been  1411  of  the 
Saka  era,  answering  to  Y.  C.  1489  :  consequently 
Raghunandana,  being  his  contemporary,  must  have 
flourished  at  the  beginning  of  the  Sixteenth  Century." 
( Colebrooke's  preface  to  the  Dayabhaga.) 

In  some  cases,  the  want  of  a  translation  of  the 
Dayatattwa  has  necessitated  the  filing  of  authenticated 
translations  of  excerpts  in  the  records  of  suits. 


111. 


These  considerations  have  led  to  tliis  attempt  to  pre- 
sent a  translation  of  the  complete  work.  In  preparing 
this  translation  the  language  of  Colebrooke,  in  his  trans- 
lation of  such  texts  as  are  common  to  both  the  Davabhao-a 
and  the  Dayatattwa,  and  in  the  quotations  from  the 
Dayatattwa  incorporated  with  his  annotations  on  the 
Dayabhaga,  has  generelly  been,  with  slight  variations 
adopted.  For  such  defects  as  may  have  crept  into  tlie 
translation,  the  indulgence  of  the  generous  reader  is 
solicited. 

G.  C,  S. 
High  Court,  September,  1874. 


H.D.  BOSE. 


PREFACE  TO  THE  SECOND  EDITION. 


==E^^^;a^=s==r= 


This  is  the  second  edition  of  the  English  transla- 
tion of  a  work  on  the  Hindu  Law  of  Inheritance,  which, 
next  to  the  Ddyabhdga,  is  most  respected  by  the  people 
of  Bengal,  but  which  for  want  of  an  English  version  of 
it,  had  been  inaccessible  and  unknown  to  the  Judges  and 
lawyers  without  Sanskrit ;  and  so  the  light  it  throws  on 
the  Benofal  law  of  Inheritance  and  Succession  had  been 
beyond  their  reach.  There  was  in  consequence  consider- 
able speculation  about  the  heritable  right,  and  their  posi- 
tion in  the  order  of  succession,  of  cognates  other  than 
those  whose  inheritance  and  succession  are  set  forth  by 
the  founder  of  the  Bengal  school,  either  expressly  or  by 
necessary  implication,  in  his  Dayabhdga  respected  as  the 
work  of  paramount  authority  in  Bengal.  Jimutavahana 
the  author  of  that  treatise,  however,  left  the  law  in  the 
same  state  in  which  it  was  under  the  Mitakshard,  subject 
to  the  innovations  and  modifications  introduced  by  him. 
This  view  is  corroborated  by  the  exposition  of  this 
branch  of  the  law  in  the  Ddyatattwa  by  Baghunandana 
who  was  a  respectful  follower  of  Jimiitavdhana,  and 
supplied  the  deficiencies  of  the  latter's  work.  The 
object  of  the  founder  of  the  Bengal  school  was  not  to 
repeat  in  its  entirety  the  order  of  succession  which  had 
been  previously  explained  in  the  Mitdkshard  and  other 
commentaries,  and  was  well-understood  by  the  learned 
at  the  time  he  flourished,  but  to  introduce  certain  modi- 
fications of  the  same,  specially  by  recognising  some  dear 
and   near   cognates   as   heirs   in   preference  to  remctei;' 
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agnates,  and  to  set  fortli  the  order  of  succession,  so  far 
only,  as  was  necessary  for  showing  the  position  of  these 
cognates  in  the  same,  and  to  estabUsh  this  altered  order 
of  succession  to  be  what  was  really  intended  by  the 
sages  or  compilers  or  propounders  of  the  Smritis  or 
Eindu  Codes,  by  elaborate  arguments  founded  on  differ- 
ent principles,  of  wliich  the  capacity  to  confer  spiritual 
benefit  by  the  performance  of  the  Parvana  Sraddha  is 
most  prominent  and  conspicuous. 

For  a  proper  and  correct  understanding  of  a  com- 
mentary like  the  Dayaghdga  it  is  absolutely  necessary 
-to  take  into  consideration  the  law  as  it  was  understood 
by  the  previous  as  w^ell  as  by  the  subsequent  commenta- 
tors of  both  the  schools. 

Theoretically,  Hindu  law  is  contained  in  the  Smritis 
or  the  Codes  of  Manu  and  other  sages  ;  the  commentators 
profess  merely  to  explain  the  same.  The  earlier  com- 
mentators composed  systematic  treatises  on  all  branches 
of  law,  compiling  and  reconciling  the  texts  of  the 
%'arious  Codes  which  do  not  appear  to  lay  down  the  same 
law  in  all  matters.  But  it  must  not  be  supposed  that 
all  the  con^iTientators  endeavoured  to  set  forth  the  rules 
of  law  that  may  fairly  and  reasonably  be  deduced  from 
a  comparison  of  the  texts  of  the  different  Smritis  or 
Codes  on  the  same  subject,  by  the  application  of  the 
authoritative  rules  of  interpretation  and  construction  ; 
for,  what  the  successive  commentators  who  founded  the 
different  schools,  really  did,  was,  that  they  altered  the 
law  as  laid  down  by  their  predecessors  under  the  pretext 
of  interpreting  the  Smritis  ;  and  what  the  followers  of  the 
founders  of  the  schools  did,  was,  to  explain  the  law  laid 
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down  by  their  masters,  more  fully  when  left  dubious  or 
obscure  by  them,  and  also  supplied  their  deficiencies, 
and  sometimes  refuted  adverse  arguments  advanced  by 
writers  of  other  schools  who  were  opponents  of  their 
doctrines,  and  they  did  also,  though  rarely,  express 
with  respect  their  dissent  from  the  view  of  their  masters, 
where  the  same  appeared  to  them  to  be  open  to  just  and 
legitimate  criticisni. 

Hence  one  must  know  what  had  been  the  law 
before,  and  how  has  the  law  been  understood  after,  a 
particular  commentary  was  written,  in  order  to  under- 
stand fully,  properly  and  correctly  the  law  intended  to  be 
enunciated  by  its  author.  Every  commentator  appears 
to  address  his  work  to  those  that  were  familiar  with  the 
law  explained  in  the  then  existing  commentaries  ;  and 
with  regard  to  the  innovations  and  alterations  introduced 
by  him,  the  prevalent  doctrines  opposed  to  his  views 
are  noticed,  controverted  and  refuted  by  him  with 
elaborate  ratiocination,  while  those  assented  to  by  him 
are  accepted  without  discussion  as  forming  the  common 
basis  of  argument,  and  some  again  are  tacitly  accepted 
though  left  altogether  unnoticed,  as  matters  well-under- 
stood and  so  thought  unnecessary  to  be  repeated. 

Accordingly,  the  law  of  the  Bengal  school  founded 
by  Jimiitavdhana  whose  views  are  enunciated  in  his 
Dayabhaga  cannot  be  fully,  clearly  and  correctly  appre- 
ciated and  understood  unless  one  reads  that  work  toge- 
ther with  the  Mitdkshard  the  universally  respected* 
anterior  commentary  on  all  the  branches  of  law,  on  the 
one  hand,  and  the  posterior  works  of  both,  the  schools^ 
on  the  other,  uamely,  the  glosses   on  the  D^yabhaga, 
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this  Dayatattwa,  and  the  Ddyakrania-Sangraha,  works 
of  the  Bengal  school,  supplementing  and  explain- 
ing the  doctrines  and  the  law  laid  down  in  that  treatise 
of  paramount  authority  in  Bengal,  as  well  as  the  later 
works  of  the  Mitakshara  school,  criticising  the  peculiar 
doctrines  of  the  Bengal  school,  such  as  the  Viramitro- 
dayarof  Mitra-Misra. 

This  historical  method  of  study  should  be  adopted, 
inasmuch  as  that  alone  can  enable  us  to  understand  not 
only  the  gradual  growth  and  development  of  Hindu  law, 
but  also  the  law  of  the  Bengal  school  the  distinctive 
features  of  which  are  laid  down  in  the  Ddyabhdga  a  work 
which  is  admitted  on  all  hands  to  be  not  exhaustive  as 
regards  inheritance  and  succession  the  only  branch  of  law 
it  deals  with.  It  has  already  been  remarked  that  all  the 
schools  profess  to  admit  the  Smritis  to  be  the  fountain- 
source  of  law,  and  all  that  the  commentators  profess  to 
do,  is  to  explain  the  law  propounded  in  these  Codes: 
The  successive  commentators  do,  as  has  already  been 
Baid,  either  supplement  and  elucidate  the  law  as  left  by 
their  predecessors,  or  introduce  some  changes  and  inno- 
vations in  the  law,  under  the  pretext  and  disguise  of 
putting  correct  interpretation  on  the  texts  of  the  Smritis. 
The  successive  commentaries  are  therefore  inter-depend- 
ent on  each  other,  to  a  certain  extent,  so  that  for  the 
purpose  of  the  correct  undei  standing  of  any  one  of 
them,  the  others  should  be  taken  into  consideration.  The 
Ddyabhdga  bears  the  distant  analogy  of  being  as  it  were 
an  amending  Statute  of  the  Mitaksbard  so  far  as  Bengal 
is  concerned.  This  comparison  expresses  the  relation 
"which  the  two  works  bear  to  each,  other.     - 


IX. 

Although  the  Dayabhdga  is  the  fountain -source  of 
the  pecuUar  doctrines  constituting  the  Bengal  school, 
and  as  such  is  regarded  as  the  work  of  paramount 
authorit}^  in  Bengal,  still,  having  regard  to  the  nature 
and  character  of  the  treatise,  it  must  not  be  deemed  and 
read  like  a  modern  statute  intended  to  codify  any  branch 
of  law.  The  Mitdkshar^  and  the  Dayabhdga  purport 
to  the  mere  commentaries  on  the  Smritis,  and  bear 
no  resemblance  to  Codes  of  law. 

The  Dayabhdga  is  undoubtedly  later  than  the 
Mitdkshard  as  regards  both  time  and  development  :  and 
the  knowledge  of  the  previous  state  of  the  law  enun- 
ciated in  the  Mitdkshard  is,  as  has  already  been  remark- 
ed, absolutely  necessary  for  understanding  the  peculiar 
doctrines  of  the  Bengal  school,  which  are  in  opposition 
to  those  of  the  Mitdkshard,  as  well  as  for  appreciating 
the  arguments  advanced  in  the  Dd^mbhdga  to  support 
and  maintain  its  positions,  and  to  controvert  and  refute 
the  opposite  views  inculcated  in  the  Mitakshara.  It 
follows  therefore  that  as  reofards  matters  on  which  the 
Ddyabhaga  is  silent  and  deficient,  the  law  of  the  Mitd- 
kshard was  intended  by  the  founder  of  the  Bengal  school 
to  be  accepted  and  followed.  And  this  is  precisely  the 
view  which  the  Privy  Council  have  taken,  and  if  I  may 
presume  to  say  so,  rightly  taken,  while  giving  a  lucid 
exposition  of  the  manner  in  which  the  different  schools 
have  come  into  existence.  Their  Lordships  observe, — 
"Thus  the  Mitdkshard,  which  is  universally  accepted  by 
all  the  schools  except  that  of  Bengal,  as  of  the  highest 
authority,  and  which  in  Bengal  is  received  also  as  of 
Ijigh  autliEority,  yielding  only  to  the  Ddyuhkctgd  in  those 


points  where  they  differ,  was  a  eonrrnentary  on  the 
Institutes  of  Yajnavalkya"  :  Collector  of  Madura  vs. 
Mootoo  Ranalinga,  12  moore's  I.  A.,  ^97,  435.  Their 
Lordships  further  observe  in  the  well-known  Unchastity 
case  of  Moniram  Kalita  vs,  Keri  Knlitani  7  I.  A.,  115 — 
I.  L.  R.,  5  Cal.,  776,  that  the  Yiramitrodaya  a  commen- 
tary of  the  Mitdkshara  school  and  a  work  of  later  date 
than  the  Davabhaga  "may  also  like  the  Mitdkshdra,  be 
referred  to  in  Bengal  in  cases  where  the  Dayabhaga 
is  silent". 

Another  important  matter  to  be  specially  noticed 
with  respect  to  an  argumentative  and  controversial  work 
like  the  Dayabhaga  which  is  respected  as  authoritative, 
is,  that  the  positions  and  conclusions  maintained  and  de- 
duced by  the  author  from  the  passages  of  the  Codes,  cited 
by  him  are  to  be  accepted  as  law,  although  the  arguments 
whereby  the  same  are  supported  may  be  deemed  faulty, 
unconvincing,  inconsistent  or  erroneous.  It  is  worthy 
of  special  observation  that  it  is  only  the  positions  and 
conclusions  maintained  and  drawn  by  the  author  that  are 
to  be  respected  ;  we  shall  not  be  justified  in  deducing 
fresh  inferences  from  those  texts  and  arguments,  not 
drawn  by  the  author  himself  The  argument  whereby 
a  particular  position  is  established  may  be  proved  to  be 
inaccurate  and  untenable  ;  but  that  w  ill  not  affect  the 
position  itself  which  must  be  accepted  and  acted  upon. 
The  qu^estion  to  be  considered  by  the  Court  is,  w^hat  Is 
maintained  by  the  author,  and  not,  how  the  same  is  main- 
tained. The  reasons  may  be  good,  bad  or  indifferent,  but 
they  arc  not  to  be  regarded  at  all ;  for,  if  the  conclusion 
which     appears     to   be   drawn     from   them   is   clearly 
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expressed,  then,  although  the  precess  of  reasoning 
whereb}^  the  same  is  deduced  may  be  quite  unsound,  it 
must  nevertheless  be  followed.  It  should  be  borne 
in  mind  that  the  Dayabhdga  is  followed  by  the  people 
of  Bangal,  not  because  the  arguments  in  support  of  its 
doctrines  are  strong,  reasonable,  convincing,  persuasive 
and  unanswerable  ;  but  because  tlie  rules  of  law  therein 
propounded  are  suitable  to  their  feelings  and  senti- 
ments. It  should  also  be  remembered  that  the  real 
object  of  the  commentators  was,  as  has  already  been 
said,  not  to  discuss  the  law  such  as  is  propounded  in  the 
Smritis,  but  to  establish  what  they  thought  should  be  the 
law  ;  and  this  was  no  doubt  the  same  in  many  respects, 
as  enunciated  in  the  Smritis  which  however,  in  so  far  as 
regarded  the  innovations  and  changes  introduced  for  the 
first  time  by  a  commentator,  were  modified  and  virtually 
repealed  as  it  were,  but  under  the  garb  and  disguise  of 
their  interpretation — a  fiction  which  must  be  resorted 
to  wherever  there  is  a  rigid  body  of  law  unalterable 
in  theory,  but  partly  unsuitable  to  an  altered  state  of 
society  which  is  not  and  cannot  remain  stationary,  but  is 
always  subject  to  changes  in  the  course  of  time,  though 
the  same  are  slow  among  Hindus,  one  of  the  most 
conservative  nations  in  the  world. 

This  view  that  the  courts  are  not  justified  in  draw- 
ing fresh  inferences  from  texts  cited  and  arguments 
advanced,  by  the  author  in  the  Ddyabhaga,  that  is, 
inferences  not  deduced  by  the  author  himself, — is  main- 
tained, and  if  I  may  presume  to  say  so,  rightly  main- 
tained by  their  Lordships  of  the  Judicial  Committee  iu 
the   Uuchastity  ca,se,  \v1k)  obsei-ve— "But    even    if    the 
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:'W'ords  were  more  open  to  such  a  construction  than  they 
appear  to  be,  their  Lordships  are  of  Oi3inion  that  what 
they  have  to  consider  is  not  so  much  what  inference 
can  be  drawn  from  the  words  of  Catyayana's  text  by 
itself,  as  what  are  the  conclusions  which  the  author  of 
the  Dayabhaga  has  himself  drawn  from  them.  It  is  to 
that  treatise  that  we  must  look  for  the  authoritative  ex- 
position of  the  law  which  governs  lower  Bengal,  whilst 
on  the  other  hand  nothing  is  more  certain  than  that  in 
dealing  with  same  ancient  texts,  the  Hindu  commentar 
tors  have  often  drawn  opposite  conclusions."  Moniram 
V.  Keri  Kalitani,  I.  L.  R  5  Cal.  776,  785. 

It  is  extremely  to  be  regretted  that  in  some  cases 
dealing  with  the  laAV  of  succession  according  to  the  Ddya* 
bhdga  the  foregoing  considerations  were  entirely  lost 
sight  of.  In  the  eleventh  chapter  of  the  Dayabhdga 
the  order  of  succession  to  a  man's  property  is  explained. 
In  order  to  introduce  certain  near  and  dear  cognates 
in  the  order  of  succession,  in  preference  to  comparative- 
ly more  distant  agnates,  the  author  relies,  as  one  of  the 
arguments  supporting  his  views,  on  the  doctrine  of  spiri- 
tual benefit  which  the  author  maintains  is  enunciated 
in  two  slokas  of  Manu,  and  a  passage  of  Baudhayana. 
From  the  references  to  this  doctrine  in  the  arguments  to 
support  the  positions  of  the  different  relations  in  the  order 
of  succession,  no  consistent  principle  can  be  deduced. 
In  fact  the  author's  object  was  to  lay  down  an  order  of 
succession  different  in  some  respects  from  that  in  the 
Mitakshara,  and  in  support  of  this  order  the  author  refers 
to  the  capacity  for  conferring  spiritual  benefit,  as  one  of 
the  reasons  in  his  argument  for  the  justification  of  tho 


Xlll. 


t^llanges  introduced  l)y  him  in  the  order.  It  is  erroneou;^  io 
say  that  the  author's  o])ject  was  to  establish  a  principle  oi" 
spiritual  benefit,  which  doctrine  itself  he  gives  up  in  the 
concluding  portion  of  the   chapter,   where  he  maintains 
that  th.e  order  maintained  by  him  ought  to  be  accepted 
by  the  learned,  although  his  exposition  of  spiritual  benefit 
might  be  rejected.     Besides,  there  is  no  data  from  which 
a  consistent   principle    could    lite   deduced,    such   as   is 
fancied  to  have  been  in  the  mind  of  the  author,   who  no 
doubt  asserts  that,  of  two  relations  he  who  confers  greater 
amount  of  spiritual  benefit  in  a  particular    manner  is  to 
be  preferred  to  the  other  ;  but   there   is  nothing  in  his 
work   from   which  a  case  of   contest  between  two  rela- 
tions for  preference,    which   the  author   himself  has  not 
considered,    can   be    settled,   by  means  of  the  theory  of 
spriritual  benefit  ;  since  it   is   absolutely   impossible   to 
calculate  their  relative  capacity  for  conferring  the  same, 
where  the  author  himself  has  not  done  so.     I  am  unable 
to  understand  how,  in  the  face  of  what  the  author  himself 
expressly   says   in   the    eleventh  chapter  of  the   Daya- 
bhaga,  can  it  reasonably  be  maintained  that  the  object 
of  the    author   wa=5  to  lay  down  therein  the  principle  of 
spiritual  benefit,   and  not  an  order  of  succession.     The 
so-called  principle  deduced  from  the  various    references 
to  the  capacity  for  performing  the  Pf^rvana    Sraddha,  in 
the  Dayabhaga,  has  been  so  explained  by  the  Court  as  to 
make  it  inconsistent  with  the  order  of  succession,  which 
cannot  but  be  admitted    to  l)e    laid    down    by  the  acute 
logical  author    in  the    Dayabhaga,    to  a   certain    extent, 
though  not  exhaustively.     It  may  also  be  remarked  here 
that  the  Pdiwana  Sraddiia.  the  capacity  to  ])erfonu  whicli 
p3 
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it  suited  tlie  purpose  of  the  author  to  refer  to,  for 
maintainino;  the  cliaiiges  in  the  order  of  succession,  has 
become  obsolete  among  the  Hindus  and  is  not  generally 
celebrated  at  all  at  the  present  day. 

It  should  he  observed  that  the  courts  have  explain- 
ed the  law  more  correctly  in  later  decisions,  as  regards 
the  meaning  of  the  term  Bandhu  used  in  Yajnavalkya's 
text  on  the  order  of  succession  ;  in  fact,  the  exposition 
of  the  term  in  the  Full  Bench  case  of  Ifmaid  Bahadur 
(I.L.R.,  6  CaL,  119)  is  founded  on  a  principle  which  is 
contrary  to  that  on  which  the  Full  Bench  decision  in 
Amrita  Kamari's  case  {2  B.  L.  R.,  F.  B.,  28=  10  W.  R.); 
rests,  which  is  no  other  than  the  so-called  principle  of 
spiritual  benefit,  but  which  is  not  only  not  recognised 
in  the  Mitakshara,  but  is  expressly  pronounced  by  its 
author  to  be  imacceptable.  The  conclusions  are  right  in 
both  the  cases,  but  the  whole  of  the  argument  advanced 
by  the  court  in  the  earlier  case  is  virtually  condemned 
and  rejected  as  en-oneous  in  the  later  decisions. 

In  the  Full  Bench  case  of  Guru  Govinda  Shnha 
Mandal  (5  B.  L.  R.,  15  =  13  W.  R.,  F.B.,  47)  both  the 
Judges  and  the  Lawyers  eiTed  in  the  view  of  the  law, 
"  ^J%^^  «li^*4My  g^n^^:/'  i-  e.,  "like  the  blind  led  by  the 
blind." 

But  what  is  most  regrettable  is  that  the  eiTor  then 
committed  should  be  perpetuated,  and  an  erroneous 
admission  by  the  pleader  thougli  very  eminent  who  was 
subsequently  elevated  to  the  Bench  and  became  a  pre- 
eminent judge,  and  who  argued  the  case  before  the  Full" 
Bench  on  behalf  of  the  unjustly  losing  party,— -should  be 
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accepted  as  law,  when  the  same  leads  to  most  absurd 
aud  unnatural  results.  And  it  is  strange  that  a  point 
should  be  deemed  to  be  decided  b}^  a  t'uU  Bench  that 
expressly  omitted  to  decide  it,  because  of  the  admission 
which  was  made  at  a  time  when  the  text  enumerating 
Bandhus  was  altogether  misunderstood.  If  the  correct 
meaning  of  that  term  were  known  when  the  said  case 
was  decided  by  the  Full  Bench,  and  the  order  of  suc- 
cession explained  in  this  \A'ork  were  known  to  the 
pleader  or  were  accessible  to  the  learned  judges,  or 
their  Lordships'  attention  were  otherwise  drawn  to  the 
light  it  throws  on  the  question  for  their  consideration, 
then  undoubtedly  the  learned  pleader  instead  of  making 
the  admission  he  did,  would  have  contended  on  the 
authority  of  this  Dayatattwa,  that  the  position  of  his 
client's  opponent  Avho  was  the  Uncle's  Daughter's  sou,  in 
the  order  of  succession,  is  the  same  as  in  the  Mitakshara, 
and  that  therefore  he  could  not  be  preferred  to  his 
client  who  Avas  an  agnate,  though  a  Sakulya,  and  the 
Court  would  have  arrived  at  the  right  decision.  I  have 
said  that  the  result  is  absurd,  because'if  a  particular 
order  of  succession  is  repugnant  to  the  feelings  of  all 
Hindus  Avithout  exception,  it  cannot  but  be  pronounced 
absurd.  Ask  any  Hindu  of  Bengal  whether  the;fraternal 
nephew's  son's  son  or  his  daughter's  son  is  entitled  to  pre- 
ference, and  he  will  unhesitatingly  answer  the  question 
in  a  manner  contrary  to  that  'given  by'the'Full  Bench 
in  the  case  of  Digamhari  vs.  Motilal  1.  L.  R.,  9  Gal., 
563.  Any  one  impelled  by  curiousity  may  make' the 
experiment  by  putting  the  question  in  Bengali  whether 
^tlC^f^l  C^lli  "^1  ^tfC'lt^  c^\ta-is  entitled  to  succeed,    to 
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a  Hindu  whether  he  knows  English  or  not,  and  he  will 
find  that  one  nnii'orm  answer  will  unhesitatingly  be 
given  by  one  and  all  without  a  t^ingle  exception,  in 
favour  of  the  agnate  descendant. 

It  is  remarkable  that  those  who  imagine  the 
principle  of  s})iritual  benefit  to  be  the  key  to  the  Hindu 
law  of  inheiitance  lose  sight  of  the  fundamental 
doctrine  involved  in  the  very  definition  of  the  term 
Daya  or  heritage,  which  means  property  left  by  a 
deceased  person  devolvmg  on  a  living  person  by  reason 
of  the  relationship  of  the  latter  to  the  former.  It  is 
relationshi})  not  spiritual  benefit,  that  forms  the  found- 
ation of  inheritance  in  Hindu  law,  as  in  every  other 
system  of  Jurisprudence  :  nor  is  it  the  principle  of  spiri- 
tual benefit,  but  the  capacity  to  perform  a  particular 
obsequial  ceremou}^,  that  is  referred  to  in  the  Dayabhaga 
as  one  of  the  arguments  in  support  of  the  order  of  suc- 
cession of  a  few  relations  only.  To  the  question, — who 
are  heirs  ?  The  answer  is — ^'Relations  are  heirs."  To 
the  question — "In  what  order  are  the  relations  to  take  ? 
The  answer  given  in  the  Mitakshara,  is— "In  the  order 
of  the  proximity  of  their  relationsliip  ;"  while  the 
Dayabhaga  adds  that  the  capacity  to  confer  spiritual 
benifit  b}^  the  performance  of  the  Parvana  Sraddha 
must  also  be  taken  into  consideration  to  determine  the 
<!,'der  in  which  certain  relations  are  to  inherit.  It  should 
hi  noticed  that  the  capacity  to  confer  spiritual  benefit 
by  the  performance  of  the  Adya  and  the  like  Srdddhas, 
other  than  the  Parvana  Sraddha,  Avhich  are  actually 
jierformed,  is  not  to  be  taken  into  consideration  at  all, 
although  the  same   are  of  far  greater  benefit  to  the  soul 
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of  the  deceased  than  the  latter,  which  are  seldom  if  ever 
performed  in  these  days,  by  even  the  high  castes,  while 
among  the  lower  classes  or  the  Majority  of  the  Hindus 
the  same  have  become  obsolete  or  things  of  the  past. 

The  author  of  the  DdyBhh6.gR,  has  dealt  with  the 
order  of  succession  of  different  relations  in  the  succes- 
sive Sections  of  the  Eleventh  Chapter.  In  Section  one, 
the  Widow's  Succession  is  discussed  at  considerable 
length  ;  in  Section  two,  that  of  the  daughter  and 
daughter's  son  ;  in  the  third,  that  of  the  father  ;  in  the 
fourth,  that  of  the  mother  ;  in  the  fifth,  that  of  the 
brothers,  of  half  and  whole  blood,  as  well  of  those  that 
are  joint  or  separated,  or  re-united  after  separation  ; 
and  in  the  sixth,  of  other  relations.  In  the  case  of 
every  one  of  the  relations,  there  is  some  peculiarity 
and  qualification  as  regards  his  or  her  capacity  to  confer 
spiritual  benefit  ;  and  in  some,  other  grounds  are  men- 
ti(med  justifying  preference.  It  is  impossible  to  dis- 
cover a  consistent  principle  of  spiritual  benefit,  which 
may  be  said  to  be  the  foundation  of  the  order  of  succes- 
sion. The  attempt  to  deduce  a  general  principle  as 
being  one  that  logically  follows  from  the  various  cases 
in  which  reference  is  made  to  the  capacity  to  confer 
spiritual  benefit,  as  well  as  to  some  other  matter,  dealt 
with  in  the  said  Sections, — is  analogous  to  what  the 
Lord  Chancellor  remarks,  ought  not  to  be  done,  as 
regards  deduction  of  any  principle  from  the  generality 
of  expressions  in  judgments  in  particular  cases, — in  the 
following  passage, — 

"Now  before  discussing  the  case  of  Allen  v.  Flood y 
and  what  was  dicided  therein,  there  are   two  observations 
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of  ft  general  character  which  I  wish  to  make,  and 
Ofle  is  to  repeat  what  I  have  very  often  said  before, 
th^-t  every  judgment  must  be  read  as  appUcable  to  the 
particular  facts  proved,  or  assumed  to  be  proved,  since 
the  generaHty  of  expressions  which  may  be  found  there 
are  not  intended  to  be  expositions  of  the  whole  law, 
but  governed  and  qualified  by  the  particular  facts  of 
the  case  in  which  such  expressions  are  to  be  found. 
The  other  is  that  a  case  is  only  an  authority  for  what 
it  actually  decides.  I  entirely  deny  that  it  can  be 
quoted  for  a  proposition  that  may  seem  to  follow 
logically  from  it.  Such  a  mode  of  reasoning  assumes 
that  the  law  is  necessarily  a  logical  code,  whereas  every 
lawyer  must  acknowledge  that  the  law  is  not  always 
logical  at  all". — Quinn  v.  Latham^  L.  R.,  Appeal  Cases 
19Q1,  p.  495,  506. 

These  remarks  made  by  the  Earl  of  Halsbury 
apply  miUatis  mutandis  to  the  ratio  decidendi  in  Gurn- 
gohinda  Shaha  Mundals  case.  The  discussions  in  the 
X)4yabhdga  regarding  the  inheritance  of  particuiai' 
relations  or  groups  of  relations  are  like  so  many  judg- 
ments applicable  to  those  relations  only,  and  all  the 
a,rguments  on  the  basis  of  the  doctrine  of  spiritual 
benefit,  found  in  any  part  of  the  chapter  XI,  are  put 
forward  to  support  the  succession  of  those  relations 
only.  "The  generality  of  expressions  which  may  be 
found  there  are  not  intended  to  be  expositions  of  the 
whole  law".  For  we  find  that  in  almost  every  instance 
some  other  consideration  is  introduced  to  qualify  the 
pa;rticular  capacity  for  spiritual  benefit  which  again  is 
absolutely  wanting  in  the  female  heirs, — a  fact  negativing 


the  theory  of  the  said  capaeitj'  beiiio-  the  eriteribn 
of  inheritance.  The  endeavour  to  arrive  at  a  logical 
generahsation  from  the  references  to  the  spiritual  benefit 
cannot  but  be  regarded  as  most  unreasonable  aild 
illogical,  when  it  is  inconsistent  with  the  order  of  succes- 
sion maintained  by  the  author,  who  invokes  the  aid 
of  the  spiritual  benefit  as  an  argument  in  support  of  the 
said  order.  It  proves  the  Lord  Chancellor's  remark 
that  there  is  no  logic  in  law.  The  argument— that  the 
exposition  of  the  principle  of  spiritual  benefit  and  the 
effect  given  to  it  by  the  Full  Bench  would  lead  to  the 
above  result, — is  met  thus, — "But  this  circumstance 
(  that  is,  the  interference  of  that  principle  with  the 
order  of  succession  specified  in  the  earlier  part  of  Ch. 
XI  ),  even  if  true,  cannot  be  accepted  as  a  sufficient 
reason  to  justify  the  total  exclusion  of  one  single  indivi- 
dtial  who  is  really  competent  to  satisfy  all  the  require- 
ments of  that  principle.  If  in  any  case  which  majSr 
arise  hereafter,  it  should  become  necessary  for  us  to* 
determine  the  precise  position  which  the  son  of  a 
paternal  uncle's  daughter  is  entitled  to  hold  in  the  order 
of  succession,  the  question  would  fairly  arise,  namely, 
whether  the  details  of  a  work  like  the  Day^bhdo^a 
ought  to  be  permitted  to  over-ride  the  principle  upoii 
which  it  is  admittedly  based".— 13,  W.  R.49,63. 

The  whole  argument  on  both  sides, — namely,  that 
the  paternal  uncle's  daughter's  son  is  not  an  heir  at  all, 
because  he  is  not  mentioned  to  be  so,  on  the  one  side, 
and  that  he  is  an  heir  because  he  is  capable  of  confer- 
ring spiritual  benefit,  on  the  other  side, — was  equally 
faliiaciouK.     The   paternal   uncle's   daughtei-'s   son    is  ari 
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heir,  not  because  he  satisfies  all  the  requirements  of  the 
Bo-called  spiritual  principle,  but  because  he  bears  a 
particular  blood  relationship  to  his  maternal  grand-father's 
brother's  son.  For,  all  heirs  do  not  confer  spiritual 
benefit,  nor  do  all  who  confer  spiritual  benefit  are  enti- 
tled to  become  heirs  ;  and  the  doctrine  is  used  by  the 
author,  not  for  the  purpose  of  finding  out  who  are 
heirs,  but  for  the  purpose  of  supporting  the  order  in 
which  certain  heirs  are  to  inherit.  It  has  already  been 
said  that  to  the  question  who  are  heirs  the  answer  is, 
Relations  are  heirs,  in  fact,  the  very  definition  of  the 
term  Ddya  =  heiitage,  proves  this.  After  some  explana- 
tory comments  on  the  text  of  Nurada,  defining  Parti- 
tion of  Heritage  the  author  concludes  as  to  the  import  of 
Heritage  by  saying, — "Therefore,  the  word  Ddya  = 
heritage  is,  by  usage,  employed  to  signify,  property  in 
which  ownership  caused  by  relationship  to  the  previous 
owner  arises  on  the  extinction  of  his  ownership  (  by 
death  natural  or  civil.") — See  Ddyabhaga  ch.  I.,  para  5, 
A  careful  perusal  of  the  whole  chapter  XI  will 
convince  the  reader  that  the  author  laid  down  a  parti- 
cular order  of  succession,  and  directed  the  entire  argu- 
ment to  maintain  the  said  order  which  however  was 
intended,  not  to  be  exhaustive,  but  to  extend  down 
to  the  ''maternal  uncle  and  the  like"  and  so  illustrating 
the  order  in  so  far  as  it  was  different  from  that  of  the 
Mitdkshara  ;  but  he  intended  to  leave  the  rest  with 
respect  to  which  there  was  no  controversy,  in  the  same 
state  as  in  the  said  universally  respected  treatise,  only 
supplementing  it  with  a  few  observations  in  tlie  course 
of  explaining    the  Smriti-texts    on  succession,     cited  by 
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hira,  and  thus  seeming  to  superficial  readers  to  deal 
with  the  law  of  succession  exhaustively.  He  relied 
no  doubt,  on  his  own  peculiar  view  of  spiritual  benefit, 
with  which,  he  knew,  the  learned  could  not  be  satisfied  ; 
but  he  maintained  that  even  if  the  same  be  abandoned, 
still  the  order  of  succession  specified  by  him  should  be 
accepted  as  the  one  intended  by  the  sages. 

As  regards  the  doctrine  of  spiritual  benefit,  upon 
which  arguments  are  founded  by  Jimiitavdhana  for 
supporting  the  order  of  succession,  introduced  by  him, 
it  should  be  noticed  that  it  owes  its  origin  to  the  novel 
interpretation  of  the  text  of  Baudhdyana  cited  by  him 
in  Chapter  XI,  Section  I,  paragraph  37,  and  explained 
in  the  next  paragraph  38.  It  appears  to  have  been 
unknown  to  any  commentator  who  wrote  before  him. 

It  is  no  doubt  true,  tha.t  the  Hindu  Shastras 
extol  the  importance  of  male  issue  in  a  spiritual  point 
of  view.  There  are  many  texts  in  the  Snn-itis  bearing 
on  this  subject  ;  for  instance, 

Manu  (9,  138)  and  Vishnu  (15,  43)  declare,— 

H^T^  ^T^T^  ^WTc[  fqcTT  ^T?I^  Iri:  I 

"Since  a  son  delivers   (trayate)  the  father  from  the 

hell     called   Put  ;   therefore   he   is    named     Put-tra  or 

Pwi-deliverer,  by  the  self-existent  himself." 
Similar^,  Hilrita  says, — • 

cm  t  ^m^  ^-mi\  r{m\\  ^'^  Tf?T  wrw  II  fiftrr:  i 

"A    (certain)   hell  is  called    by  the    name  of  Put  ; 
and  one  destitute  of  issue  goes  to    (that)  hell  :   a  son  is 
p  4 
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therefore   known   as   Fut-tra,    because   he  dehvers  (his 
father)  from  the  same." 

So  Sankha  and  Likhita  declare, — 

^^"^  ^  ^5=T  WT^^  flf%r^  ^RT^  fTI^  I 

^^H^^f^rrer  W^  'TTf  f^rT  ^t^^  II 

"A  father  becomes  while  alive  exonerated  from 
the  debt  to  his  ancestors,  upon  seeing  the  face  of  a  son 
(after  birth)  :  by  means  of  that  son  born  (to  him),  he 
becomes  entitled  to  heaven,  devolving  on  the  son  that 
debt  (to  ancestors)  :  The  maintenance  of  the  holy 
fire,  the  three  Vedas,  and  sacrifices  with  payment  of 
large  fees  to  the  officiating  priests,  are  not  entitled 
to  have  even  the  sixteenth  part  of  the  efficacy  of  tha 
birth  of  an  eldest  son." 

Likewise  Manu  (9,  137),  Sankha,  Likhita,  Vishnu 
(15,  45),  Vasishtlia  (13,  5),  and  Harita  ordain, — 

"By  a  son,  (a  man)  conquers  worlds  {i.  e.  secures 
heavenly  regions)  ;  by  a  son's  son,  (he)  obtains  immor- 
tality (literally,  endlessness)  ;  and  by  a  son's  son's  son 
(he)  reaches  the  sun's  region." 

So  also  Yajnavalkya  (1,  78)  declares, 

g^Tc^,  rlWTcT  %^:  t^T,  ^'^asjT^  'STf^flT:  |i 
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"Since,  immortality  in  this  world  (by  means  of  the 
continuation  of  lineage),  and  attainment  of  heaven,  are 
secured)  by  son,  son's  son  and  son's  son's  son,  therefore 
wives  should  be  approached,  and  should  be  guarded 
well." 

''A  Brd,hmana  on  being  born  becomes  a  debtor  in 
three  obligations :  to  the  Kishis  (who  are  the  pro- 
pounders  of  the  sacred  books),  for  studentship  (to  peruse 
the  same) ;  to  the  Gods,  for  sacrifices ;  to  the  ancestors, 
for  progeny  :  he  becomes  free  from  the  debts,  who  has 
son,  who  has  performed  sacrifices,  and  who  has  studied 
the  Vedas." 

The  object  which  the  Hindu  sages  had  in  view  in 
propounding  the  above  doctrine,  was  to  place  marriage 
on  a  spiritual  basis,  or  in  other  words,  to  thrust  into 
prominence  the  spiritual  aspect  of  the  fundamental 
institution,  upon  which  the  continuance  of  the  human 
race  rests.  The  whole  Sanskrit  literature  is  embued  with 
this  religious  spirit  that  w^as  imparted  by  the  sages  to 
the  holy  relation  upon  which  the  propagation  of  the 
human  race  depends.  The  connection  of  the  sexes  is 
not  to  be  deemed  primarily  a  source  of  sensual  pleasure, 
of  which  the  birth  of  children  is  an  undesirable  though 
inseparable  accident ;  whereas  the  perpetuation  of  lineage 
should  be  regarded  as  its  primary  object,  although  the 
Providence    has   in  its   infinite    wisdom  combined   with 
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it  an  imperious  craving,  the  fulfilment  of  which  is 
attended  with  pleasurable  sensibility,  while  securing  tlie 
attainment  of  the  primary  object.  The  Hindu  sages 
endeavoured  to  place  the  responsibilities  of  marriage 
and  care  of  children  on  a  spiritual  basis,  so  that  persons 
might  not  be  averse  to  the  same,  while  engaged  in  the 
pursuit  of  the  pleasures  attending  the  commerce  of  sexes. 

It  should  be  remarked  that  the  spiritual  benefit 
derived  from  male  issue,  as  set  forth  in  the  above  texts, 
has  nothing  whatever  to  do  with  the  offerings  of 
oblations  of  food  or  of  libations  of  water,  in  any  Sraddha 
and  the  like  ceremony,  that  may  be  performed  by  them, 
after  tlie  death  of  the  father  or  other  ancestor,  inasmuch  as 
the  benefit  arises  on  the  very  birth  of  male  issue,  and  does 
not  depend  on  anything  to  be  done  by  them.  There 
are,  however,  passages  in  the  Sdstras,  that  the  souls  of 
deceased  ancestors  are  anxious  that  their  lineage  should 
continue  to  exist  in  this  world,  and  are  pleased  when  they 
celebrate  the  ancestor- worship,  or  even  offer  libations  of 
water  to  them. 

There  is,  however,  no  authority  in  the  Sastras  to 
support  Jimiitavahana's  theory  of  spiritual  benefit 
derived  by  a  person  from  the  offering  of  Pinda  or 
oblation  made  to  any  of  the  three  paternal  ancestors 
of  a  deceased  person,  by  a  collateral  relation  while 
performing  the  Parvana  Sraddha  ceremony,  except  his 
arbitrary  interpretation  of  a  text  of  Baudhayana,  which 
cannot  convey  the  meaning  he  puts  upon  it,  and  which 
will  presently  be  considered.  And  as  regards  the 
benefit  derived  b}^  a  deceased  person  from  tlie  offering  of 
Pindas,  made  to  his  maternal  ancestors,  by  the  maternal 
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uncle  and  the  like,  not  onl}'-  there  is  no  authority  in  support 
of  it,  to  be  found  in  the  Sastras,  but  it  seems  to  be 
opposed  to  a  well-known  principle  laid  down  by  them. 

The  text  of  Baudhdyana  upon  which  the  doctrine 
of  spiritual  benefit  is  founded  is  as  follows, — 

wfqmiTf :  fqnm^:  f^fTT  ^  ^^^f  "mriv.,  ^^m: 
vr^ffT  I   (  H^vrit  ^Uw:  )  \    ^fqwiwt  ^^^:  i  ri^wit 

^T^T^f S^^T^  MT^f[  m  ftc^  I       fl^VTTt  ?:T^T  II 

Dayabhaga  Chapter  XI,  Section  I  para  37. 

The  plain  meaing  of  the  text  is  shown  by  the 
following  translation, — 

"The  paternal  great- g^randfather,  the  paternal 
grandfather,  th  j  father,  the  man  himself,  his  uterine 
brothers,  his  son,  son's  son,  and  son's  son's  son  by  women 
of  the  same  caste  :  all  these  enjoying  the  undivided 
heritage  (Daya)  are  pronounced  Sapindas  (or  those 
living  in  the  same  mess)  ;  those  who  enjoy  divided 
heritage  are  called  Sakulyas  (or  those  having  the  same 
land  for  cultivation,  or  belonging  to  the  same  family.) 
Male  issue  of  the  body  being  left,  the  property  must 
go  to  them  ;  on  failure  of  Sapindas,  the  Sakulyas  ;  on 
failure  of  them,  the  preceptor  or  the  pupil  or  the  priest 
shall  take  (tho  property) ;  in  their  default  the  king." 

In  this  translation  the  word  Ddya  is  taken  in  the 
sense  of  Iteritage  which  is  its  plain,  ordinary  and  natural 
meaning,  and  which  alone  is  compatible  with  the 
context,  and  which  every  Sanskritist  would  put  on  the 
word,    if  he    has   not   read    the   interpretation   put   on 
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the  above  text  by  the  author  of  the  Dayabhdga. 
For,  Jimutavahana  puts  a  novel  construction  of  his 
own,  upon  that  part  of  the  above  passage,  which  has 
been  rendered  above  into — "all  these  enjoying  the 
undivided  heritage  are  pronounced  Sajnadas  ;  those  who 
enjoy  the  divided  heritage  are  called  Sakulyas" — by 
taking  the  word  Daya  meaning  heritage  in  the  new  sense 
of  Pinda  or  oblation,  entirely  evolved  out  of  his  inner 
consciousness  ;  since  in  no  other  work  in  the  Sanskrit 
lano-uafje,  is  that  word  used  in  tliat  sense.  There  is  no 
Lexicon,  Thesaurus,  Vocabulary  or  Dictionary  of  the 
Sanskrit  language  in  which  the  word  Ddya  is  found 
to  bear  the  meaning  of  Pinda.  The  passage  according 
to  him  would  mean, — "all  these  enjoying  the  undivided 
ohlation  are  pronounced  Sapindas  ;  those  who  enjoy  the 
divided  ohlation  are  called  Sahulyas." 

And  thereupon  he  builds  a  novel  theory  of  the  effect 
of  the  Sapindi-karana  ceremony  which,  as  understood 
by  all  other  Sanskrit  writers  on  the  subject,  has  the 
only  effect  of  entitling  the  soul  of  the  deceased,  for 
whom  the  ceremony  is  performed,  to  pass  from  the  Preta- 
loka — or  the  reo-ion  of  the  next  world  to  which  the  soul 
of  a  person  goes  ji'-t  after  his  death — to  the  Pitri- 
loka  or  the  higher  region  of  the  Pitris  or  paternal 
ancestors,  where  the  spirits  of  the  deceased  persons  dwell, 
for  whom  the  sixteen  Sraddhas  ending  with  and  including 
the  Sapindi-karana,  have  regularly  been  performed 
by  their  surviving  descendants  or  other  relations  in  this 
world.  But  it  was  left  to  the  author  of  the  Ddya- 
bhdga  to  discover  a  novel  effect  of  the  last  ceremony, 
which  had   been   entirely    unknown   to  all  the  previous 
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commentators,  namely,  that  since  the  performance  of 
of  the  Sapindi-karana  ceremony,  the  soul  of  a  person 
participates  with  the  souls  of  his  three  paternal 
ancestors  in  the  oblations  that  may  be  presented  to 
them  by  any  of  their  descendants  whether  agnate  or 
cognate.  The  doctrine  is  very  peculiar  ;  none  of  the 
ancestors  takes  any  share  of  any  Piiida  offered  to  a 
descendant.  He  who  when  alive  offered  a  Pinda  to  a 
paternal  ancestor,  does  after  death  partake  of  a  Pinda 
offered  to  that  paternal  ancestor  by  any  other  of  his 
descendants  either  in  the  male  or  in  the  female  line. 
And  although  a  person  while  alive  may  offer  Pindas 
to  his  maternal  ancestors,  he  does  not  after  death  share 
in  their  oblations,  because  there  is  no  Sapindana  or 
mixing  up  of  his  Pinda  w^ith  those  of  the  maternal 
ancestors,  such  mixing  up  being  confined  with  those  of 
the  paternal  ancestors  only.  If  the  Sapindana  or 
the  mixing  of  the  four  Pindas — one  being  intended 
for  the  soul  of  the  deceased  for  whom  the  Sapindi- 
karana  ceremony  is  celebrated,  and  the  three  others 
for  his  three  paternal  ancestors  one  for  each, — had  the 
effect  of  entitling  it  to  enjoy  the  oblations  offered  to 
the  paternal  ancestors,  why  should  not  the  latter  vice 
versa  enjoy  the  oblations  offered  to  the  former  and  also 
to  each  other.  There  is  neither  reason  nor  rhyme  in 
the  arbitrary  and  dogmatic  view  which  has  emanated 
from  the  imagination  of  Jimiitavahana. 

The  foregoing  texts  show  that  the  Shdstras  impose 
a  religious  duty  on  every  man  to  have  a  son.  There  is 
also  authority  recommending  the  possession  of  more 
sons  than  one,    whom  a  person  should  leave  behind  him 
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at  his  death  to  perpetuate  tlie  lineage  and  to  perform 
his  ohitiiaiy  rites  and  to  conduct  the  periodical  worship 
of  his  j)aternal  ancestors.  It  is  worthy  of  special 
remark  that  a  man's  son  cannot  confer  any  spiritual 
benefit  on  that  man's  maternal  ancestors.  For,  the 
Ancestor-worship  is  a  ceremony  entirely  in  honour  of 
the  paternal  ancestors,  in  which  originally  the  maternal 
ancestors  had  no  place  ;  though  later  on,  a  man  was 
enjoined  to  worship  his  own  three  maternal  ancestors 
also,  after  the  paternal  ancestors. 
For  instance,  Manu  ordains. — 

*'To  three,  should  the  libation  of  water  be  offered  ; 
for  three,  is  the  funeral  oblation  of  food  ordained  :  the 
fourth  is  the  giver  of  them,  the  fifth  has  no  concern  in 
them."— 9,  186. 

This  text  can  apply  to  the  three  paternal  ancestors 
only,  the  latter  sentence  shows  that  it  cannot  refer  to 
the  three  maternal  ancestors  ;  because,  the  words 
*'fourth"  and  "fifth"  are  used  in  the  text,  relatively  to  the 
remotest  of  the  three  ancestors  to  whom  the  offerings  are 
to  be  made  ;  but  the  remotest  of  the  three  maternal 
ancestors  being  the  maternal  great-great-grand-father, 
the  person  who  is  to  make  the  offerings  would  be  the 
"fifth"  relatively  to  him,  according  to  the  Hindu  mode  of 
calculating  degrees,  which  i..  the  same  as  that  of  the 
canonists,  and  according  to  which  those  two  words 
■  have  been  employed  in  the  text.  Hence,  it  is  clear 
that  this  text  of  Manu   cannot  reasonably  be   construed 
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to  relate  to  maternal  ancestors  who  could  not  be  the 
objects  of  Ancestor-worship  ordained  by  Manu  in  this 
text.  The  cognates  were  excluded  as  well  from  this 
ceremony  as  from  inheritance,  according  to  Manu's  code. 

Later  on,  men  were  enjoined  to   include  the  mater- 
nal ancestors  in  the  Ancestor-worship,  thus, — 

"Where    the   paternal   ancestors  are    worshipped, 

there  the  maternal   grandfathers    should  certainly  be 

worshipped." 

The   son   whom    a   man    is  bound  to  leave  behind 

him,  for  discharging  his  debt  to  his  paternal  ancestors, 
can  render  no  spiritual  service  to  his  maternal 
ancestors,  because  the  son  is  required  to  worship  his  own, 
and  not  his  father's,  maternal  ancestors,  when  celebrating 
the  ancestor-worship.  Therefore  a  man  is  not  required, 
nor  competent,  to  provide  for  the  performance  of  any 
religious  ceremony  for  the  benefit  of  his  maternal 
ancestors  ;  his  duty  in  that  respect  dies  with  him.  His 
religious  obligation  is  not  the  same  as  regards  the  two 
sides  of  the  ancestors.  In  fact,  a  man's  debt  to  ancestors 
which  is  discharged  by  the  birth  of  a  son,  does  not  at  all 
refer  to  the  maternal  ancestors  who  cannot  derive  any 
spiritual  benefit  from  that  son. 

How  then  can  a  man  be  said  to  be  under  a  religious 
obligation  to  his  maternal  ancestors  to  provide  for  the 
offering  of  pindas  to  them  after  his  death,  and  also  to 
derive  spiritual  benefit  from  the  offering  of  obsequial 
oblations,  made  to  the  maternal  ancestors,  by  the 
maternal  uncle  and  the  like,  who  in  doing  so,  merely  dis- 
charge their  own  obligation  to  the  same  ancestors  as  their 
p5 
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male  issue.  The  maternal  uncle  and  the  rest  whose  reli- 
gious duty  it  is,  to  perform  the  worship  of  their  paternal 
ancestors,  can  by  no  means  be  supposed  to  perform  the 
ceremony  vicariously  for  their  sister's  son  and  the  like. 
Besides,  there  is  a  well-known  maxim  of  Hindu  religion, 
namely, — T5f^-dt*H414')  ^Tf^,  which  means,  "Reli- 
gious duty  attaches  to  a  person  who  is  alive  at  the 
time  (  of  its  performance  )  and  is  unpolluted".  This 
maxim  negatives  the  idea  of  the  subsistence  of  a  person's 
religious  duty  towards  his  maternal  ancestors,  after  his 
death.  There  is  absolutely  no  authority  or  reason, 
therefore,  to  support  the  position  that  a  man  is  spiritually 
benefited  by  the  celebration  of  Ancestor- worship  by  the 
maternal  uncle  and  the  like  maternal  relations. 

What  again  is  the  meaning  of  the  words  "divided" 
and  "undivided"  qualifying  the  term  "oblation'  the 
novel  sense  in  which  Jimiitavahana  wants  to  take  the 
word  ddya  in  Baudhayana's  text.  It  is  also  impossible 
to  understand  any  reasonable  sense  of  the  expression 
*'  participating  in,  or  partaking  of,  undivided  or  divided 
oblations."  The  oblations  that  are  presented  to  the 
three  paternal  and  the  three  maternal  ancestors  in  the 
P^rvana  Srdddha  ceremony  or  the  periodic  Ancestor- 
worship  in  every  lunar  month, — are  always  divided,  in 
the  sense  that  a  separate  oblation  is  presented  to  each 
of  the  three  ancestors  on  either  side.  It  is  this  Sr^ddha 
ceremony  on  which  Jimiitavdhana's  doctrine  of  spiritual 
benefit  is  founded.  Before  this  ceremony  can  be  per- 
formed for  benefiting,  in  the  way  maintained  by  the 
author,  a  deceased  person,  the  Sapindiharana  Srdddha 
rite    must   be   celebrated   for   the  deceased,  on  the  first 
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lunar  anniversary  of  his  death.  The  performance  of 
this  rite  is  necessary  for  enabling  the  soul  of  the  departed 
to  leave  the  Preta-loTca  (or  Hindu  Purgatory)  where  it 
goes  just  after  death,  and  enter  the  Fitri4oka  or  the 
region  of  the  Pitris  or  celestial  spirits,  and  thencefor- 
ward to  become  an  object  of  the  periodic  Ancestor- 
worship.  In  this  ceremony  also,  four  separate  oblations 
are  made  at  first,  and  then  an  union  of  them  is  effected, 
symbolical  of  the  association  of  the  soul  of  the  departed 
with  the  manes  of  his  paternal  ancestors,  the  oblations 
being  the  symbols  of  their  celestial  bodies.  In  this 
Sapindi-harana  ceremony  alone,  the  oblations  can  be 
said  to  be  undivided  by  reason  of  the  mixing  of  the  four 
pindas.  But  the  same  cannot  be  predicated  of  the 
oblations  in  the  Parvana  Srdddha  the  foundation  of  the 
theory  of  spiritual  benefit  propounded  in  the  Dayabhdga. 

As   regards   the    '^partaking  of  the    oblations"  the 
author  of  the  Dayabhaga  says  that  the  uses  of  a  man's 
wealth   are   twofold,    namely,  Ji^^st,  personal  enjoyment 
by  himself,  and  second^  donation  or  charity  or  enjoyment 
by  others   according  to   his  pleasure.     This  proposition 
in   its   ordinary  sense  is  unexceptionable.     But  then  he 
goes   on    to    say   that  after  death  also,  a  person  may  be 
said    to  enjoy   his   wealth  if  the  same  be  applied  to  the 
performance   of    the   Pdrvana-Srdddha,    the   oblations 
offered  in  which  may  be  enjoyed  by  him,  in  the   fanciful 
manner  depicted  by  him  ;  and  if  that  also  is  not  possible 
by  reason  of  the   default   of    relations   that   could   and 
would     offer   such   oblations,    then   similar    enjoyment 
by  his  three  maternal   ancestors,  of  oblations  offered  by 
their  male  issue   at   the  expense  of  his  wealth  inherited 
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by  them  would  resemble  charity  meritorious   in  a  spiri- 
tual point  of  view,  and  benificial  to  his  soul. 

Thus  the  author  asserts  a  low  selfish  principle  of 
inheritance,  which  is  not  only  unsupported  by  the 
Shastras,  but  is  contrary  to  the  fundamental  doctrines 
of  Ifindu  religion.  How  do  the  ancestors  enjoy  the 
oblation  ?  Certainly  not  in  the  physical  sense,  for  the 
pinda  does  not  show  its  enjoyment  by  any  one,  it  is  not 
affected  in  any  way,  either  in  size,  quantity  or  quality. 
What  does  the  ceremonial  itself  prove  :  it  shows  that  the 
Ancestor- worship  does  not  differ  in  the  least  from  the 
worship  of  Gods  by  the  Hindus.  As  in  the  worship 
of  Gods,  so  in  that  of  the  ancestors,  dishes  of  choicest 
food  are  placed  where  they  are  supposed  to  come  on 
invokation,  the  preparation  of  which  is  intended  to 
afford  evidence  of  their  reverence  and  earnest  desire 
to  please  them  ;  and  it  is  also  prayed  that  the  Gods  and 
the  ancestors  may  be  pleased  to  accept  and  partake  of 
the  same,  and  be  satisfied.  But  they  are  believed  to 
be  pleased  by  the  mere  sight  of  the  things,  and  not  to 
partake  of  them,  which  are  ultimately  distributed  among 
Br^hmanas.  That  the  ceremony  is  performed  for  the 
purpose  of  receiving  benefits  from  the  ancestors,  and 
not  for  the  purpose  of  conferring  benefits  on  them,  is 
proved  by  the  prayers  that  are  in  the  course  of  the  ritual 
addressed  to  them  when  they  are  dismissed  at  the 
conclusion  of  the  ceremony.     The  prayers  are 
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''Om  !  come  O  our  auspicious  fathers,  by  the 
deep  ancient  paths,  and  give  us  blessings  about  (our) 
property  and  grant  us  wealth  and  many  heroic  sons. 

See  ritual  of  Sraddha  among  followers  of  the 
Sama-Veda. 

and 

^  iT^t rrt  1%<5i,  ^m  "smm  ^^  II 
^^  j{w.  f^^ri  ?fT^^r^*  ^KT  mc{  ^T^T^^^m^:  u" 

"May  our  donors  prosper  ;  may  the  sacred  learning, 
male  issue,  and  faith  in  the  teachings  of  the  Shastras 
be  never  wanting  in  us  ;  may  our  things  for  making 
gifts  be  numerous  ;  may  our  food  be  abundant ;  may  we 
get  guests  (seeking  our  place  for  entertainment) ;  may 
many  persons  beg  of  us  ;  may  we  never  (be  under  the 
need  to)  beg  ;  may  our  stock  of  food  increase  every 
day  ;  may  the  donor  live  a  hundred  years  ;  may 
those  (our  forefathers)  represented  by  the  Br^hmanas 
(appointed  in  that  behalf)  have  unceasing  gratification  : 
may  these  blessings    be  realized." 

"In  every  battle  do  (ye)  protect  us  fighting  for 
property  ( oh  !  )    wise  and  immortal  (fathers),   aware  of 
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the  reward  of  pious  rites  ;  drink  (ye)  this  honey  and  be 
dehghted,  and  being  satisfied  depart  by  paths  used  by 
Gods." — Raghunandana's  Sraddha-Tattwa. 

The  fundamental  doctrines  of  Hindu  rehgion 
are  : — the  eternity  of  the  soul  ;  its  confinement  in  a 
body  ethereal  or  mundane  such  as  that  of  a  God  or  of  a 
man  or  of  any  lower  animal,  until  MoJcsha  or  liberation  ; 
its  metempsychosis  or  transmigration  from  one  body  to 
another  ;  and  its  subjection  to  its  Karma  or  acts  and 
omissions  in  its  past  states  of  existence  while  living  as 
a  human  being,  .which  produce  the  Adrishta  or 
Invisible  Dual  Force  of  virtues  and  vices,  determining 
its  condition  of  happiness  and  misery,  and  its  assump- 
tion of  different  forms  of  body.  According  to  the 
theory  of  Adrishta,  which  is  universally  known  to  all 
Hindus  from  the  highest  to  the  lowest,  every  man  is 
the  builder  of  his  own  condition  and  fortune.  The 
millions  of  Hindus  meeting  with  untimely  death  after 
suffering  indescribeable  miseries  at  a  famine,  curse  only 
their  own  selves  as  the  greatest  sinners  in  previous 
states  of  existence,  and  therefore  suffering  untold  woes. 
They  do  not  blame  either  the  Government  or  the  land- 
lords or  any  other  person  for  their  terrible  misfortune, 
which  they  ascribe  to  their  own  past  misdeeds  awarding 
the  same  as  condign  punishment  for  expiating  them  ; 
and  they  die  like  philosophers,  without  even  thinking  of 
resorting  to  violence  for  procuring  good  for  themselves 
and  their  dear  ones,  from  their  lucky  neighbours  posses- 
sing the  same  in  abundance. 

The  doctrine  of  spiritual  benefit  derived  from 
funeral   oblations  offered  in   the  Parvana  Sraddha  that 
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may  be,  performed  by  relations,  at  their  option,  is 
utterly  inconsistent  with  the  fundamental  doctrine  of 
Karma  and  Adrishta  set  forth  above.  According  to 
the  ritual  prescribed  in  comparatively  recent  treatises, 
the  sixteen  Srdddhas  ending  with  the  Sapindi-Karana 
celebrated  on  the  first  lunar  anniversary  of  a  deceased 
person,  which  are  performed  for  a  deceased  individual 
alone,  appear  to  stand  on  a  different  footing  ;  and  the 
Hindu  law  also  makes  the  performance  of  them  obliga- 
tory on  the  heir  out  of  the  estate  left  by  the  deceased. 
The  soul  of  a  deceased  person,  for  whom  these  obituary 
ceremonies  have  been  performed,  is  popularly  believed 
to  pass  from  the  Preta-loha  or  region  for  the  departed 
or  the  world  of  ghosts  or  Purgatory,  to  the  Pitri-loka 
or  region  for  the  manes  of  ancestors,  or  heaven.  Had 
the  effect  of  the  Parvdna  Sraddha  been  such  as  is 
explained  in  the  aforesaid  passage  of  the  Ddyabhdga, 
the  regular  performance  of  the  same  should  have  been 
made  legally  obligatory  on  the  heir.  But  the  author 
of  that  work  was  perfectly  aware  of  the  weakness  of 
his  argument  in  support  of  the  so  called  principle  of 
spiritual  benefit  ;  and  accordingly,  he  says  that  if  the 
learned  be  unsatisfied  with  the  doctrine,  that  the 
capacity  for  conferring  spiritual  benefit  is  the  principle 
or  criterion  of  the  order  of  succession,  yet  the  order  of 
succession  set  forth  by  him  should  be  accepted  as  the 
one  deducible  from  the  texts  cited  by  him  :  Ch.  xi, 
Sect,  vi,  para  33. 

Hence  the  order  of  succession  laid  down  in  the 
Ddyabhdga  should  be  considered  without  any  reference 
to  the  so-called  principle  of  spiritual  benefit,  as  in  fact 
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tliere  is  no  such,  consistent  principle.  The  order  is  very 
clearly  laid  down  ;  and  what  was  intended  by  the  seem- 
ingly vague  expession  "  the  maternal  uncle  and  the 
rest^""  is  explained  by  Raghunandana  in  this  treatise,  and 
by  Srikrishna  in  his  commentary  on  the  Dayabhaga  as 
well  as  in  his  Daya-krama-sangraha  leaving  aside  the 
spurious  passages  or  interpolations  that  were  not  parts  of 
the  original  text  of  this  work,  and  therefore  not  found  in 
all  manuscript  copies  as  is  stated  by  Colebrooke.  Looking 
to  the  author's  argument  introducing  in  the  order  of 
succession,  "the  maternal  uncle  and  the  like,"  just  after 
the  paternal  great-grand-father's  daughter's  son,  that 
term  must  be  taken  to  mean  the  meternal  uncle,  his 
son,  and  his  son's  son  ;  because  they  that  confer  the 
spiritual  benifit  on  the  three  maternal  ancestors  to 
whom  the  deceased  proprietor  had  to  offer  oblations 
during  his  life,  are  to  become  his  heir's  by  reason  of 
their  performing,  as  it  were,  his  duties  vicariously.  As 
the  tbree  male  issue  of  a  person  confer  the  highest 
amoimt  of  spiritual  benefit  and  as  the  maternal  grand- 
father is  the  ancestor  principally  considered,  those 
three  are  the  only  maternal  relations  that  may  come 
under  the  principle.  But  if  the  maternal-grand  father  is 
alive,  then  because  his  male  issue  are  not  entitled  to 
perform  the  Sr^ddha  ceremonies  during  his  life,  and 
because  secular  benefit  is  perhaps  as  mach  important  as 
the  spiritual  one,  also  because  he  is  nearer  in  relationship, 
therefore  he  ought  to  succeed  in  preference  to  his 
descendants.  Accordingly  he  is  so  placed  in  the  order  of 
succession,  both  by  Raghunandana  and  Srikrishna.  In 
fact  these  four  maternal  relations  only  were  intended  to 
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be  introduced  reciprocally  to  the  four  grandsons  by 
daughter,  of  tlie  proprietor  himself  and  of  his  three 
paternal  ancestors,  as  heirs  in  preference  to  the  compa- 
ratively more  distant  agnates.  And  this  appears  to  be 
the  view,  taken  by  Raghunandana,.of  the  Dayabhaga 
law,  of  which  the  substance  is  given  by  him  in  this 
work,  and  this  is  the  traditional  interpretation  of  the 
Dayabhdga  law  as  has  all  along  been  understood  by  the 
Panditas  of  the  Bengal  school.  This  view  is  also  taken 
by  Srikrishna  the  well-known  commentator  of  the 
Ddyabhdga,  as  appears  from  his  Synopsis  of  the  order 
of  succession  appended  to  his  commentary  on  Ch.  XI 
of  the  Ddyabhdga,  and  also  from  his  Ddya-Krama- 
Sangraha  .omitting  however  the, interpolated  passage 
which,  ColebroOke  says,  were  not  found  in  all  manuscript 
copies  of  the  same. 

Di^culty,  however,  arose  in  consequence  of  tke 
opiissioa  in  theDdyabhdga  of  other  cognates  ;  and  that 
gave  rise  to  the  Full  Bench  decision  already  referred  to. 

The  object  with  which  the  translation  of  this 
work  was  published  was  to  remove  that  difficulty,  as 
well  as  the  doubt  created  by  the  Full  Bench  as  regards 
the  whole  order  of  succession.  The  object  has  been, 
attained  but  partially  :  the  order  of  succession  down 
to  the  paternal  great-grand-father's  daughter's  son, 
whibh  m  very  clearly  expressed  in  this  treatise  has  been 
permitted  to  stand  notwithstanding  the  revolutionary 
opinion  expressed  by  that  Full  Bench.  It  is  respectfully 
submitted  that  it  would  be  highly  desirable  and  satis- 
factory if  the  mistake  into  which  the  Full  Bench  wa* 
betrayed,  be  entirely  corrected  by  the  Pligh  Court. 
p6 
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It  may  be  interesting  to  trace  the  cause  of  the 
origin  of  a  new  school  of  law  in  Bengal,  different  from 
that  of  the  rest  of  India.  The  reason  why  this  change 
of  law  was  introduced  and  accepted  in  Bengal  is  to  be 
sought  in  the  social  history  of  the  two  highest  castes  of 
the  Bengali  Hindus.  A'disiira  one  of  the  Hindu  kings  of 
Bengal  became  sorry  to  find  no  Brdhmana  within  his 
territory,  so  well  versed  in  the  sacred  literature  and  the 
ceremonial  of  sacrifices,  as  to  be  able  to  enlighten  him  on 
the  subject  of  the  Puttreshti  sacrifice,  i.  e.,  the  sacrifice  by 
the  performance  of  which  the  birth  of  son  may  be  secured, 
or  to.  be  able  to  perform  the  same  in  the  prescribed  mode. 
Buddhism  had  prevailed  in  Bengal  for  many  centuries 
before  the  time  of  A'disiira,  and  appears  to  have  been 
adopted  by  all  classes  excepting  the  Brahmanas  who 
were  the  greatest  opponents  of  it,  which  though  as  a 
system  of  religion  is  really  a  branch  of  Hinduism,  yet 
abolished  the  usage  of  hereditary  caste  or  Brdhmanism, 
and  preached  equality  by  birth,  and  personal  distinction 
based  on  possession  of  virtues,  and  thus  laid  the  axe  at 
t|ie  root  of  the  Brdhmanical  claim  for  inherited  superiori- 
ty, and  necessarily  turned  them  into  its  bitterest  enemies. 
But  the  spread  of  Buddhism  among  other  classes  aflfected 
the  Brdhmanas  also,  who  could  not  be  expected  to  learn 
the  Shiistras  relating  to  the  sacrifices,  or  to  acquire 
the  practical  training  for  performing  the  same,  while  the 
people  did  not  want  to  have  them  performed  l^y  their  aid. 
The  king  of  Bengal  therefore  had  to  request  the  king 
6f 'Kanyakubja  or  Kanauj  to  send  him  five  learned 
Brdhmahas  familiar  with  the  sacred  literature,  and  cap- 
able of  performing   as   officiating   priests   all  the  Vedic 


XXXI X. 

sacrifices.  Accordingly  five  learned  Brdlinianas  came 
from  Kanauj  to  Bengal,  and  with  them  came  also  five 
learned  Kdyasthas  sent  probably  because  they  were 
virtuous  members  of  the  same  caste  with  the  king  of 
Bengal,  who  had  sent  for  them  also.  The  Brahmanas 
were  highly  respected  by  the  king  who  was  impressed 
with  the  evidence  of  their  learning  and  occult  power. 
The  King  was  also  pleased  with  the  Kayasthas  on 
account  of  their  virtues  and  high  attainments.  To  the 
former,  the  king  made  grants  of  many  villages  ;  and  on 
the  latter,  he  conferred  high  appointments  in  his  state  ; 
and  thus  they  were  induced  to  settle  in  his  territory 
where  they  became  the  leading  members  of  their 
respective  castes. 

These  five  Brahmanas  and  five  Kdyasthas  were 
respectively  the  ancestors  of  the  present  high-caste 
Brdhmanas  and  high-caste  Kdyasthas  of  Bengal. 
There  was  intermarriao^e  between  these  new  comers 
and  the  old  Brdhmanas  and  Kdyasthas,  respectively. 
The  new  comers  and  their  descendants  held  a  higher 
social  position  than  their  respective  caste  people 
that  had  been  settled  here  from  before.  Poligamy  pre- 
vailed amongst  the  male  descendants  of  the  new  comers, 
to  whom  members  of  the  original  castes  eagerly  gave 
their  daughters  in  marriage,  for  raising  the  social  status 
of  their  families.  Many  of  these  daughters  used  to  con- 
tinue to  reside  in  their  father's  house,  where  their 
husbands  either  resided  with  them  or  approached  them 
from  time  to  time.  Thus  their  sons  were  born  and  bred- 
up  in  their  maternal  grand-father's  house,  and  were  pro- 
vided for  by  him.     And  in  this  way  arose  a  closer  tie  of 
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connection   with   cognate   relations,   among  the  leading 
nrtembers  of  the  two  hiorhest  castes. 

o 

This  furnishes  us  with  the  reason,  why  in  Bengal 
the  Law  of  succession  was  changed  in  favour  of  the  dear 
ftnd  near  coofnates. 

But  though  a  person  may  be  bom  and  bred  up  in 
K^'  mother's  father's  house,  still  it  is  with  the  maternal 
^andfather  and  his  male  issue  only  that  the  person's 
Soimectioii  becomes  closer,  and  not  with  their  collateral 
relations,  v/ho  have'  good  reasons  to  be  displeased  with 
hini  and  with  his  mother.  A  daughter  residing  in  her 
father's  family  enjoys  liberties  that  are  denied  to  females 
coming  into  the  family  as  daughters-in-law,  to  whorti 
her  conduct  is  often  over-bearing  and  annoying,  which  is 
silently  ecdured  at  first  so  long  as  they  are  young.  But 
when  these  daughters-in-law  grow  up  and  assume  the 
possition  which  is  naturally  theirs  in  their  husband's 
house,  disagreements  spring  up  fomented  by  this 
daughter,  causiiig  disruption  of  the  family  and  sepa- 
ration of  her  father's  brothers  from  him.  And  although 
she  continues  to  live  joint  with  her  brothers  for  some 
longer  time,  still  as  she  is  her  brother's  wife's  «ii*i*a 
ifia-nandri  =  relation  impossible  to  jDl^ase,  they  cannot  live 
together  in  harmony,  and  so  she  is  ultimately  provided 
with  a  different  house  to  live  there  with  her  children 
separately  froni  her  brother's  family.  Nor  can  her  sons 
though  living  near  her  relations,  be  socially  intimate  with 
them  >  for  they  bear  a  different  family  name^  and  have 
hot  to  observe  any  mourning  for  their  maternal  grand- 
Other's  Collateral  relatione  on  death,  and  they  observe 
Jn'ourhing  for  three  days  only  even  on  the  death  of  their 
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mother's  father.  On  these  and  other  occasions,  the  fact 
that  he  is  a  stranger  to  the  family,  becomes  remarkably 
conspicuous.  But  though  thus  living  at  a  different  place 
separate  from  their  agnate  relations,  they  have  to  observe 
the  full  period  of  mourning  on  the  death  of  an  agnate 
relation  within  seven  degrees  counted  in  the  Hindu  mode 
of  computation.  The  tie  of  agnatic  connection  is  very 
strong  among  the  Hindus,  and  is  not  much  weakened 
even  under  the  foregoing  adverse  circumstances,  but 
completely  re-asserts  itself  among  the  descendants  of 
the  persons  bom  and  bred-up  in  the  family  of  their 
mothers*  father,  who  become  the  root  of  joint  families 
on  the  agnatic  basis,  of  their  male  descendants. 

We  are  now  in  a  position  to  understand  why  Ji'miita 
introduced  the  change  of  law  in  the  way  set  forth 
above  :  it  was  for  the  benefit  of  the  members  of  Jimuta's 
own  class,  who  were  the  leaders  of  Hindu  Society  ;  and 
the  same  being  acceptable  to  the  leading  members  of 
the  two  foremost  castes,  became  the  law  of  Bengal 
without  difficulty.  For,  "^-^r^-^^r^^  ^^^ff  cr^  '^fit  sfsrr:" — 
ordinary  people  follow  the  usages  of  the  leading  persons. 

Jfmutav^hana  was  the  7th  descendant  of  Bhatta- 
ndrdyana  one  of  the  said  five  Brdhmanas  ;  he  was  the 
minister  and  administrator  of  Justice  during  the  reign 
of  Yishwaksena,  and  flourished  in  the  last  quarter  of  the 
11th  and  the  beginning  of  the  l2th  century  of  the 
Christian  era.  For  this  account,  my  thanks  are  due  to 
Pandita  Pramathanath  Tarkabhiishana  the  very  learned 
professor  of  Smriti  in  the  Calcutta  Sanskrit  College, 
who  has  found  out  the  age  of  Jimuta  from  certain 
passages   in   hi$   work   called   Kila-Viveka,  and  kindly 
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informed  me  of  the  same,  and  also  to  Pandita  Ldlmohan 
Vidydnidhi  the  author  of  the  well-known  work  called 
Sambandha-Nirnaya  who  furnished  me  with  the  following 
passage  of  the  Kula-Kdrikd  of  Eru  Misra,  or  the  Social 
History  of  the  Bengali  Brahmanas  by  Eru  Misra,  which 
gives  a  succinct  account  of  Jimutavdhana  : — 

qrfr^T^  ^53!T^  ^rfwgt  ^TT^^^:  I   VT^g^:  l^*t  ^TcT:  VTfl4t  ^TfT^:  II 

q:^fii';r^  ft^Rrrfwr  ii 

"Bhatta-nardyana  (  one  of  the  five  Brabmanas  )  was  descended 
from  the  Sdndilya  Gotra  and  was  a  distinguished  poet.  His  son 
was  Batu  by  name  who  was  very  learned  and  was  settled  in  the 
village  Pari.  Batuka  had  three  sons,  of  whom  Manibhadra  was 
the  last ;  his  son  Manibhadra  was  the  glory  of  the  Pari  family  ; 
Manibhadra  among  the  sons  of  Batu  in  the  village  Pari,  became 
the  preceptor  of  the  world.  The  great  poet  Dhananjaya  was  born 
as  son  to  the  sage  Bhadra,  in  his  lineage  was  bora  Bidhu  the  chief 
of  poets.  His  son  by  name  Hala  was  distinguished  in  the  kingdom 
of  Bengal,  the  best  of  the  sages  of  the  Pari  family,  and  respected 
everywhere  by  the  learned.  His  son  Chaturbhuja  was  learned, 
prosperous  and  always  pure.  Chaturbhuja  had  two  sons  Bilwa- 
mangala  and  Jimu'ta.  At  that  time  in  Bengal  Jimu'ta  who  was 
endowed  with  the  highest  intellectual  capacity  mastering  all  subjects 
became  the  minister  of  the  king  of  the  Gaura  country  and  was 
celebrated   as  administrator  of  justice.     His  keen  intellect    became 
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keenest  in  the  Vedas  and  the  Veddngas  ;  at  that  time '  in  the 
kingdom  of  Gaura,  Viswaksena  was  the  king  celebrated  for  aus- 
terities. It  was  at  that  time  that  the  well-known  commentary 
Dayabhaga  was  composed  by  Jimu'ta  for  (  the  purpose  of  intro- 
ducing )  good   usage   among   people   and    for   removal   of  doubts." 

Kula-K6rika  of  Eru  Misra. 

Jimiitavdhana  was  an  inhabitant  of  the  villafire 
Pdri-grdma  situated  on  the  southern  bank  of  the  river 
Ajay,  at  a  distance  of  about  five  miles  in  the  north- 
easterly direction  from  the  Gooskara  station  in  the  Loop 
Line.    It  is  included  within  the  district  of  Burdwan. 

In  Pandita  Bharat-chandra  Siromani's  Edition  of 
the  original  Dayabhdga  with  six  commentaries  there  is 
the  following  sloka  in  the  Peroration  at  the  end  of 
the  work, — 

meaning  "  The  fortunate  Jimiitavdhana  sprung  from  the 
Pdri-Bhadra  family,  composed  this  Ddjmbhdga  for  re- 
moving doubts  of  the  learned." — Colebrooke's  transla- 
tion, however,  does  not  contain  this  verse. 

If  this  text  be  genuine,  then  the  author  appears 
to  have  thought  that  by  describing  himself  as  a  member 
of  the  Pdri-Bhadra  family,  sufficient  account  is  given, 
namely,  that  he  was  a  descendant  of  the  celebrated  pro- 
fessor Bhadra  of  Pari-gram,  whose  descendants  were 
well-known  to  the  learned  Brdhmanas  of  Bengal. 

As  regards  Jimuta's  time  allowing  25  years  for  a 
generation  it  would  be  the  last  quarter  of  the  2nd  century 
after  the  migration  of  the  five  Brdhmana's  into  Bengal. 
And  the  time  of  Eru  Misra  who  was  the  18th  descendant 
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of  Vedagarbha  another  of  the  said  five  Br^hmanas, 
would  be  the  2nd  quarter  of  the  5th  century  from 
the  said  time  or  two  hundred  and  fifty  years  later  than 
Jimiita's.  The  time  of  the  migration  as-  found  in  the 
Social  Histories  is  999th  year  of  the  Sambat  era  which 
corresponds  with  the  931st   year  of  Christ. 

Jimiita  was  highly  respected,  and  Raghunandana 
who  differs  from  him  in  a  few  particulars,  does  most 
respectfully  express  his  dissent  in  this  work  which  is 
but  an  epitome  of  Jimuta  s  work. 

The  translation  has  been  revised,  and  a  few  altera- 
tions have  been  made,  but  they  are  not  material.  In 
this  edition  the  original  text  is  added  and  placed  before 
the  Translation  :  its  presence  is  of  great  advantage 
for  testing  the  accuracy  of  the  rendering.  For  the 
convenience  of  reference  it  is,  like  the  Translation,  divided 
into  Chapters,  and  so  each  Chapter  is  sub-divided  into 
paragraphs,  numbered  consecutively.  This  edition  is  a 
fac-simile  of  the  first,  so  that  the  same  passages  are  to 
be  found  in  the  same  pages  of  both  editions. 

In  conclusion  I  have  to  thank  Dr.  Sarat-chandra 
Bandyopddhyaya,  m.  a.,  d.  l,,  for  carefully  revising  the 
Index. 


Cast,      \ 
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^1^:  I  (12)  ^^^Tn^^T^^^s^TTTTTKKT^TTT'T^T^^'^T^- 
^rc^^^Trl^W^  I  (13)  ^'ft^^^T  ^#  ^if^^  H^fr'^^T  'T 
^^fjTf?T  W\^  I  (14)  flWTci;  ^^^^^^  f^r{fi  f^^wM  r{%^ 
H'^TWm  ^^T?^^^:    '^cTq^X^T^*  ^if^c^mHrT  i:c5rT^l^T;^ 

^J^If^^l  (15)  ^R^W^H^^^  fq^H'if?!  ^^f^?TTWtq- 
^TOT  I    ^^HTT^'T^'^T   '^  ^f^fT^t^  fqriCt  ^Trf?:^^T  I 

'^['Tvn^jTTfrTT^:  I  ^^Trf^  ug^^  ^4^%"^^^  f^f^:'  ii  -^^ 

TTcTfr^^f^^r:  ^c^  fTw  rT  ^fn  f^^fi^m^^:  I  (1 7)  i^^if^- 
n^^^^i:  I  (18)  ri^  f^vrnr^  ^^^^TrfT^^t^  ^ff^^^T^T- 


Chaj^ter  I.  ]  ^^TcTt^  ^ 

^^f*rr  I  (19)  r(^  ^^^^  I  ^m^^^  rft^  ^f^^mTfl^fh  ^M 

^fWfTc^TcTI     (21)  ^^c{^  Ti^^^lf^T^c^^T^  ^^^^f^^mcT 
(23)  t^rTW  'f^VTMt^:  H^:  fq^T   ^TWT    ^^^  Bf^rTt  I     fnU- 

^^^iTT^'H   ^'iT^^TlT^t  ^f^^Tirfcr  ^^fr!^,  -Tifcr  1%vrmT^t 

liflTftf  ^^%^l   (24)  ^T^R^^^^^  f%   '^^T^f^^m^t 

^sjfiTTW  ^c^^tItt  ^^^TcT,  ^rix^^m  'fi^'  ^  V[^^f?{  ^^^  |, 
(25)  ^^^  %Tf^^    ITTfeTWS^^    ^T^^Tf^^^    ^  I      feriiX- 


9  ^m?rT#  [  Chapter  L 

Tnf?TvrT^?fr¥^  I     (2g)  ^r^f^w%^1%*i^^^^  ^c(   ^n 
w^  ?^^  ^fw  ^r^kt  ^^wf^^  \   ?Tm^  'TTT^:, — 

irt'^^t  ¥^  Y^'  M    (27)  ^T¥:,— %T^T^    ^m^w 
'T^T^T^^R^^  ^  \    ^:  ir^m  ^  ^^  ttt^crh^  f^^'  11 

^  I  (28)  rlWJ^  r^^^*4^*r\TMm  ^^^f^^^TUTcT  ^^l^'^^ 
irftf^lf  I    (29)Wi^§^^WTri^c^?TffTf^l  (.30)vim  W| 

^mmtf  ^  r     ^ww  vT^m  ^fw,  fqriT^n  gf^w:'  11 
(31)  ^ffT^^^f^  f%vrm?(T'f  i^'grfrr:  1    '^^t  wf  ^tt^c^ 

^^  im^7{  1^  1^%'  I  (H2)  ^pT^J^^lfq  Ti^^  ^ifit  ^TiT- 
^^^r^^^T  I      (33)  t^Tf^^^^lfq  f^vriiTin^  ^^ri^^mV 

^R^t:  ^TrSTRT^:  I    '^^  w[w,  W3m  ^'^f ?n?T^  ^^^:  i 


CHAPTER  [[. 
(i)  ^^     f^^^fTf^vrm:  I      Tidfr:,— '^^$^     ^t 

^fir^JT  w^^  ^^%  u^^■^^  H'»^*^tiz€\m?T'  Tf?f  II 
?^t^tt:  h-^^j  I  (2)  '^r^^  ^w^  f^HT^  ^jpr^^jj^T^'W 
fqg?;f*Tf¥rr  I     (3)  f^^:,~'fiTm  ^?[  ^m^^  f^vitcT  ri^ 

(5)  ^m^K^^s^  g  'TK^:,— '^nf^:  irfqrrt^  f^^m^Erar- 
^cm:  I  '^r^^T^T^^ft  '^  t  f^wit  fqrn  w:'  ii  f^i^T^mcsf 

IH^FTH^c^f^^T  I  (6)  ^?rg^TfI?:i?^f%HTT?WrmfTWf^TT- 

^^  I  ^  ?I^  win  f^^it  ftm  ^^?[  ^^^^'  II  (7)  ^rTT^^W 
^i^^r(fq^^Hrr^^m<^^  f%H^^4  I  Tim  w^f^^, — '§^- 

^n:  I  (8)  ^^^it  g  ^^^rm^W^'^^T^T^^T,  ¥WTi€rf^^i^- 

^\m^  I  ^9)  xirr^  ^I^Tf^is^g  I  (10)  ^^^T^i^gw^  g  fqgtw 
^m  (^i^5tE«^)  I  Tim  ?im^^T:,— '^f^^^iTum^i^t  ^^- 
^^f^m^^^:  1  ^T^T^g  ^^^^  fqrn^  fciriuT^:'  11  f^m- 


^  ^^fl^  [  Chapter  II. 

^^  ^T^T^^rlf^^  I    (1-)  ^^  ^4  gT\^^  nfi^l  ^l^T- 

f^fn:  ^'ft^rrr  ^i^^itct,  '^rt'^t  f^^HW  ^tct  i  (i3)  fq^- 
fag:  ^^t:  ^TTT^mT:  Tr^f^rn:  i   fCTrimii^  ^r^^T  ^t^- 

5?iT^^=^%  fag:  q^T  Tf?T  'TT^^:  i  (16)  cf^  ^^^^^  wz^  g 

f^^^W^T^fTT^T^TH  Tf?T  ^T^cT  I  (17)  ^^T  ^^liflf^HT^ 
f^Tg^tfiJrn  I  (18)  ^\?^  ^^^  gwi^^qwTT  %?t  I  '^f^- 

f^^%S[  ^^^  '?rif^t^f^^  ^^  I  'T  ^  ^^^  g^  ^^  c^i* 

IT^f^rT'  II  Tf?T  fk^W  ^T'S^^T^^^^,  '^^m  ^^^T- 
^m  X3[^^Tfq  ^^^^  I  ^^WW  CRT  If^Tcr  T^^^m  f%  t 
^rTT:'ll— ffn  ft^m^i'T   cT^T  T?^^:  I      (l9)  ftrimW^^^ 

ifrl-f^HTfr  f^fTmw  ^T^wim^^T  Tfn  i  (-20)  'am^f  g  fariT- 
H^^^^  ^iftrc^'  I    xfh  f^^m'  I     '^^T  fafTT^TTrmrrT 

fiT^s|^^55j%^  WT  I  flcT  ^TcT  ^?it  ^T?2i  fqg:  ^^^ 
'ftWt:'  II     Tf?I  ^^^5^ft3TW  I    f%^^  ^^TT^  ?:T^Tf^Tf 

f^^fT^»5ifiTf?i  ^^fT^^*  ^-^  I      ?[^*  f^a^^a  ^^f - 

^fTT^^^PT^^T^^^f^^T^:'  II  (21)l[f^^f^^3^^f^f^q%5 
fq^^'sfsTflT  I       (22)    '^Tcni^    sgm?TT¥  T^T^T'grr^rSn^I^:  t 


Chapter  II.  ]  ^T^rT^  O; 

^rrm'  II  (23)  ^ffig  f^rrf^ims^^T^f^wRm  H'^rtirr^ifiTfiT  1 

(24)  TX#  ^t^^:  qt^^nrt^T^  fT^^^T-^  TT^^T^T^  ^f^rTT  I 
^fh  ifri"  g  iTifsTrTT  ^fh  I     (25)  ^^T   ^W^',   ^^'Tf^VrTT^l^ 

tlfsTc^Tc^  I       (27)   i^trTcT  ^ff^rrfq^SEm^  I       'fT^      ^^=^T 

^^Tc[,  ^fil^JTT^TJT  ^%f^c2f^^  f%fr>?TrI  (28)  f^^  ^T^- 
^^^f  ^T^anf^f^T  ftmH^Tf^^srqT  I  (29)  'fqg:  imi^^^'ft 
wwt^^ht^tOt  ^  I     ^R??fg  ^  ^^cT  Trei^  ^f?f  §S%'  II 

^f?I  fkfTr^TT^rrq^^Hfq  fqrimf  ^^qT  I    fq?!!  ^  ^mf^cT 

(30)  fsTlTT^^^Prmq  Wc{Tt.  fqmH^^i=lf^HT^iTTW  3^^f?i:  I 

^^<TtTfq  ^^ir'  II  '^r^  ^T^q^  f%HT^q?:^fq  H^l5rT^cm1%- 
^'^TR^Tfr^m  I      (31)  HT^f^f^  T^^frl  ^^trll-^^  fqrTT- 

ww^fn:  I      'fq^T  ¥^  f^vr^T  ^    ^m^T  ^t  ^Tt^i:  i 

^^Grvn^t  f^vrm^:  i  ^m  >^  cT'^i^sfq  ^^mi^^^f  'q  i 
qr^T^^T^  ^irr  ^^^^%^t:'  ii    f^^m^f^HiTR^T 

^*TT^T^5T     ^rr:  I      (32)   ^TT'S^^T:  I        T^HTTl^cT       fqm 


t:  ^T?IrTT#  [  Chapter  II. 

(33)  ^^  '^f  T^^\  gm  f^^  f^vr^^f^?'^  Twf%  wg- 

'^'T^^T^  I      (34)     ffrT^f '    fqgf?:ffT     f^gWt'HTT^^^lVffT 
fWHT^  ^  i^^frT    f^  I      (35)  l[^^    ''q^T^*   1%  \{^^^T 

f^ff^  fcfrrfr  f^', — Tfn  %^^T^,  fq^T^r?n  f^vrpr:,— 

(3G)    ^f^    g    ^f^frTT^^T^t    ^m^fq      t^Ttl     fcrmTTf- 

f^Tt^Fi;  I   (37)  ^i^JTf^^^  g:TT^  ^f^^  t^^*— '^  ^- 
^T^sqffif^^T^i  iT^  ^  fqg:  ^R'irr^  ^nfhct    cr^Wm- 

f  U:  I    (38)  ^^rfq  f^iTBTTTT'f  iT^:,— '^T^^  H^  fq^- 
^:  ^x:  t^  w%^  'fT'^^^'nitvrTf^:  1     (39)  ^f^^  ^t^^ 


Chapter  III.  ]  ^T'^TrR^  «. 

H^'TTTg^iT^?::  I     (40)    ?rf?r   g  ftf%^    cm^    ^^- 

|[^f^l7r  I      (41)   ^f^lftcm^cTW^  ^%^  ^Pf   fWTI^ 

^fTTtS^W^  ^  ^it^f^c^T^:  I  (42)  ^^,  ?JcT-fqS^ 
^^^  #1,  rrlt^TW^^'f  'I^^TcT,  ^t5?t:,  T<^r^  'HT^:, — '?t 
1^  f^^t?TTrTt  ^T^t  ^<?t  f^^IT  's^  I      W^^cT  ^^    ^c(l 


CHAPTER  111. 

(1)  '^^TT^  fqrff?:  ^^nprf  firw^  t    rr^  t^^,— 

^gr^fir^f^w^ssiTT  ^^  ^  ^T^  ^^  fw'  II     fn(5^t^: 

frTc^TTOT^T^  #^^^55  I    (2)   '^r^  ^Tfifr  ^^^  "^t^Tl^t 


%«  ^i\r\jci  [  Chapter  III. 

(4)  ^whrm  g  ^T^i:ffiH^^^nn:  1    mn^^^^ri  wn^' 

(6)  ^  g^Kmrft^'w  1     (7)  ^nRvn^rer  ^t^^^sx^^t- 

^^^^-^^  f^^T  fT^T' II    ^T^:, — 'fw^^Tit'^Efi:  ^^1; 
fmfh:'  11  TT^jftsw^^n^ciM^^n^cTf^^;  1  (9)^^'5R?fr^mT, — 

i^?:f%f  ^f^c^Tc^  fTcT  ^RTT^qt  I  (10)    -qcmcdf^mcT'TK^:, — 

*^^*=fiirf  ^^m^fcT  ^m  ^^^  ^w,  \    ^  ^T^fVr  ^v^u^^ 
^T^rr^T^'f^rf^:'  11  (ii)T5^'*m  xrimf?r  sjn^:,— '^M  ^r^ 

Wt-s^    ^^fn'll     (12)  'f  ft^^    ttrrtr^TT^ -^ti^  ^T^  T^  TTfh 

1^^^  f%i5rfit   'TTW  ^3m:'  II     (13)  ^r^  ^#^?it  ^tk^'t  ^^t- 
^m^^:  I    (14)  1%mT^  ^    <mT  1     ^^  f^vrr^  t^w^ 

^o^^fiT^f  ^fcTffPTt    rra^  '^'  II      ^JTRT^^TTTT^t  WMT^  I 
(15)   ^     ^^'^TrT^TT    fq^lf^^    f^^^^f.    ^    rlW^TT^lf^ 


Cliapter  IV.  ]  ^g<T^  KK 

^^T^iim  f^f%^  ^^fm^^' II  (i6)  ^nRsrra^:,— '?^imT^ 
^f^fT:'  II  TT«rg^f^3q  I  (17)  Tjri^^  ^^irf?T, — '^rrt^^T- 
^sw^l^:'  II    ^ftq^?::    ^w^f%,    ^fWt  ^t^^:, 

(18)  TTT^:, — 'W'g  ^ItrTT:    fqm    ^^Rf^^^:     WW[^\ 

^mi^  ^^-^  m   g^:  I    '^t^^-^t^t:  ^wttt:    'imfvr: 

^#^:  II  (19)  ^J^TT^^r^  f^^Ttf^rl^^sji^T'TTTTf  %^^:, — 
f^^rrrf%fT-?[5JI^FT^T  I  (21)  fiTS-^fflfTaiT^mfq  ^^r^^mrf 


CHAPTER  IV. 

(1)  ^^  f^vn'n^f^^Tf?:^:  1  ^m^r^r, — '^  f%  >^- 

^$5tsfcT  fi*r  ^iTpt  ir^fT'  i[fh  II     ^wTsfq  H^  ^ffT  ^^:  I 
(2)  fim^  rf^fn:, — ^^^wT^^s^^!i^T^  ^xi:  ^tct  §^% 


?^  T^Wrm  [Chapter  IV. 

%r\x\      ^fsfftlW^mW     IT^t  I  (3)      'Tim        ^      lilt^ 
TTTST  iT^fh    iTT'T^  I      rTWT  f^rR  ^g-Q^r  cnT^^^  f^^FT^fH*  II 

(4)  w[^m^:, — '?nrm  ^s^m  ^ctit^  rrwrcr  ^^jf  l%^^tcr  1 

WT%  ^5Ji^5tf  ^  Wtfj^f^^ff^'  II     (5)   ^  tTt^  ^^Tf^- 
f^^f^1%^?TT^fM^^<4<l      (6)    Tmj, — ^7TT^^^w1%Tf%<T- 

^ot^T^rf^TfAr:  1  ^Tt^k^^:  ^wi'ij^aY^TT^fr^^:'  11  (7) 

ft^  fTf^  r-Hld^IrT'  II       (8)    t^^f'.,  — ''jt    f^fr  ^  ^- 
IT^T'lTTrSTfT^^:  I      ^f?TrTr  TTTrldlMfy  1wt  ^T^T^Wlf'T^:  I 

(9)  TTT^:, — T^TS%^  qf?TrT:  q^t  ^w  ^T^  ^mf?r^:  1 
'^ftr^T  ^fq  ^fls^  ^^T^  ^^-sn:  ^:'  11  fq^dVz' 
•Rfrrfr    ^>^ffT  d-di^Hif^iKr.  'it  g    d<i-^i^if%f^i^:  1 


CHAPTER  V. 

g^  vrtcTj  II  (2)  f^^T^n^  '^ri'^^fn^TT^nr:, — ''^^w^  g  ^m^ 

^t  f^^  5[TW5|  f^m  ^Tj4^  I      f^^T^SR?;^    flf^Tc[   ^ 

f^HTW  w^^f?i:'  II  (3)  ^f^  vr^  w^  ^^55r^f?r  ?i^  ^^^ 

?^Tf?T  I  TT^  ^ftft"  ^ n« H  'SlTT^Tif  ^T^T^  WHM  ^^^^f?T  flW 
rr^,  'I  TrftWI^,  %rr{  H^i^m^   ^Tt^n^I^s?  f^^TfTrliT,  f  f?F 


1 8  ^T^?m  [  Chapter  V. 

^T^mn:  I   (4)    ^TT^:,— '^7?^    f^^^i^-^T^^fft^THf^- 
"^^w.  f^^J^\w^^^^f^T.mr^  1  (e)  '^r^  f^ipr^fn  wi^, — 

f^^T  I    (7)   H^ftwTf?T,— '^  f^^f^^Rt  ^tlt  fqisr- 

^^%  ftTrnTT^fa^sirTf^:  ftj^rix?^  ^T  f^1%flt%^'Tt  ^\rmj 
^cT  f^^^^mrf  ^  fTH  f%*T^^^fkf?r^r^rT^T^T^  I  (8) 

— HcrrfirffrffnT  1  (9)  fiigi'ifiT^fa^^^n^mfrfeRi  *^t^- 
^^crgicir°m^^  I    ^^^  g  ^T^!^  I    *^<r^^^  g 

w^\,  '^^^K^m  ^^f{f^  ^tw^t:,  ■?:f{T^T^^  ^ptf^^  1    ^^t^- 
^o^txT^T^  g  f[^Tx^^^:  I  \fn  iji[j^im\^'^^  I     (10) 

mjj\^  ^  f^H^fi  fai^m^  i^^fn:'  a  irrat^  ^  ^^  h^- 


ChnpterV.  ]  ^TOfT^W  It, 

xm^^  ^T?IW^iT^5mTfT^TfTT^^:  I  (i  i)^nTr^^T:, —  fq^^l^^ 
%frT  ^^mf^TTf  m^T^rai:  i      (i2)'!it^:,— '"^hS-^PZIT- 

(13)  TTm^^TTW    ifr^^^  Tjo^!T^*T^^   f^^, — '^'^^ 

g  ^^t^ttti'  II  ^f^  ^T'^^iTR'^'nci  I  ^r^  ^t  ^^^^ 
t^  f%^^<5l^:  I  (U)  d^T^lf^^^T  ^rf^T^  ^w^f^^- 

(15)  ^ri^:^  T^T*iir^^j<Twf?i:, — '^m^  gt^  tj?:^Tf>:J 
^<d4(Ti<T'  II  ^T^  if^T  ^rrf^  chftfd,  ^rrf^l  ®^  ^  f%^ 
fwu  f%ic5m:  II    (16)  Ti^w  f^^mt^Twif^^T  ^^grrt 

^TM«i\fr  ^T^mrf^trfFr  1  (i7)  ^^Twf^f^,— ''t  ^^f^vint- 

^(T^T,  ^qt'irrfq  ^HTT'tT^  rT^ll^d^H,   fT^  §^  ^Ic^liH,    f{c^ 


.t|  ?T^mT^  [  Chapter  V. 

^Tf»T^:'  II     "^^  ^mT  T<^'7^'^  Iw^in^^f^  ^w^:  i 

(19)  ^'^,—  ^T^T^  ^^T^r^  'Tt^^^TT^^  ^  I  ^W,  f  ^IcT 

^n^t  Twn  I     ^^u^it^:   ^^    ^i5rr^i;T^f^^%'  ii   Tft 

s^n^^^^TT^T^^W  ^T5T^^^f^^^T^f^^RTf?T  '^"N  I  (20) 
(21)  ^TW  ^^5T^  ^rfk^  f^s^TT^Wr'^Tf^^^f^T  W^' 
^niHTT:  I  (22)  f^^^T^T^rf^  ^r^^lf^^^  ^  ^Trr^^W^TTrr- 

^f^m^g:  w:  ^^cn^i^Tci;  i     (25)  f^wT^^r^R^fn  f 


Chapter  Y.  ]  ^^r^xJC  ^^ 

^^Tir  ^r^^  f^stq":,  f  f?T  f^TI^^t  l  (26)  g^fT^?siT^Tl%^nT- 

^M^tJ^  I  (27)  ^fTX?:^  f  TT\^3T, — 'Wt^^1X%  ^^Tf?T/  "ffn 

ft^T^rmf^fn^^  ^xT^^tir^f  wtci'  11  (28)  "^rm^  'ht^:,— 
^r4^  Tsm4^  ^^^^  t'  II     (29)   ^m^^  ^t's^^ft:,— '^wt- 

^r^srm  ^^?:f7r,  rra  'sra^r'rTt^  t  ^^cj;  i  (30)  ^^  g 
^iwmT'T  v^^rzpS  ^x^t^T^  grk^'  II  Tifi^^^  ^f?r- 
7{^.  ^ni*rTTfiTrnwTT^^f?r'^rrc^m  i(  3 1)  ^s^g^^f^cf^'sit 

f^^flfT*/  H      (32)      ^^HT^l^iTTW,— '^^f^    WT^  ^"^^ 

^T^OTw^'^^5T^3!nH  I  (33)  ^3i^'^  ^T^iifT^^rrlTT  f%f%?nw 


l^  i^\^f\^  [  Ciiaptel-  V. 

TTcT  ^T'^gTTJS^KTfm^Vr?:  \        (34)    ag^Wl^  rf^f?T:,— 

d^u-^  ^ig^rlfrT'  B    (35)  ^:, — '^rrr  ?if^  'i^:  ^m 
^m:'  II    ^ct:  ^^^^^  1    (36)  ^"p^tcr:,-— *f^m?m^  Tf 

"^r^^  im  uwt:'  II  ^i«^J{  ^^^  MT«!!^^  I  Kv*1f^f?i  ^^f^ 
TOt,  ^^  TT^^fT  <M^f?TfrT  ?^t^t:  I  (37)  ^^vn?r  W^J^W., — 

Wm  ^  ^tf^  ^if^*    m  ^T  W^S^f^'rftcT'  II      w^m- 
^TMtcT  Tflt^m,  M^^^  f%    ^d*M*(,  '^J^tT^T:  fil^iptft- 

^ig^TS^^^f^^mr^:'  i!    x^rf^^^^^  ^151^%  ^'gvtfuR  ^ 
ferfr  fwT't  fiff^w  ^&m  n^^  f^'ri^cT  fi^^iwt^i  ^rpgw- 

Tm\W  I       (38)     ^^r^iTfrr^WfrrW^T^      *T^f?T  I        '^     ^5sf 
(40)  T^    ^rnf^HTin^   f%f%fTf?T  I 


CHAPTER  VI. 

(i)  ^^  grrf^HTTH^fiT^^:  I  3[jw:, — '^^vn^rl^vrT- 

^^:,  Ti:'^mm^^^  ^^:,  ^i'^  i  (2)  crw^^ff  W¥^f?T:,— 
WT%^  fT^=5Tt'  H  (3)  ^^^TTTfi^^n'srt  i^^Tf?r:, — '^^^- 
^jT^OrT  ^'  II  wm"^  ^mT^  I  (4)  T:[^%^!T^TX2i^^?t7t  g  ^^^ 
xi^n:  I    ^r^T    f%f%^  ^T^rfn  ^ti?tt,  Trf^  ^^'g^'  1 

f€%:    ?T^nt^=^^r  ^Tf^WrT  I     (5)     ^TT^:, — '^^nsTW- 

iT^^^  ^ft^rr:  I  f^vimr^T  ^^7r^"5^'^^xg5ritw  ai^;  11 
(())  '^r{^^  -tt^w^t:,— '^^rr^TTR-  ^^qT^:  fqg:  ■5'^^  ^.^ 

fwf?r^w:  I  (7)  ^n^iFT, — '^^T'Trsfrf^wft^  fk^,  rm^  ^^t- 


^o  ^UH^  [  Chapter  VII- 

^I^  ¥f  ^Tlr^Tlf^^TTrnfirffT  I      (9)   n^,  fl^^^TTTri,— 

^^^  'r[nj   HWTf^^t^   '^'    Tft  ¥^!im^T^m  I    (10) 


CHAPTER  VII. 

(i)    ^m     f'^xvi\f^r{^^[c^^     ^^^    fWnr:  i    ti^ 
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^Tf^rnT^T-F^^fh-^^^*  ^T^f^^vrmf^^g- 1  (3)  'S^ri^t^iT^- 
ffirrcf^^  f^wm:,  ^  ^4f%^ar'  f%Hii^gftT«r^^«2?^  i     (5) 

f5f?:T^T^  1       (6)      ^J^TTffrr      ^:      ^T^sn^^^fTT  ^1      (7) 
f^ai^q^^T^^TT^Cfm:  |     (s)   ^^^Tc5(^Tf^^f%rlT<5rfHTmi:  I 


Chapter  VIII.  ]  ^T^r^  \^ 

WWJ^  lT^^Tl!?!?f  ITJfr'  "^f^T  II      (u)   ^TfT  ^^%m^TTf\?I^- 

^!ic^  I    (12)  Tjfif^Bft     ^cT<!UH<i  %— '^^nrRT^-^i:  i^pr 
iT^frT'  II  ^n  v:r{^^^lRr{^w^v^^^Kf■^f(\  1    (in)  ^^  ^t- 

fwffT  lic^T  SBfW'fK:    ^^1      (14)  ^    '^    wrf^riTT'TO;  ^^5f^- 


^8  ^Tqr|-t4  [Chapter  IX. 

f^-^m^l        (16)       ^rm^       ^WT^T^:, — '^5^q^fT       ^o^ 

H^5T  ^^1%^  ^^*  rT^^  ^  ^^TX2i:  I       (17)   T^^^  fsT^^^sf^T 

T^:,  ^T^^rfH^^m  I     rrwi^  ^^:, — 'tt^t  ^t  f^rf^i 

W^rf:  I      TrT^W    fWt  ^^     TTWT     ^^tlTHTf  tr^;  I      ^f^%- 
f^rTf^Trpn  ^1^21^    ^^^^  "^^  II      (l8)  W^T^f^f^r^T^'^ 


CHAPTER  IX. 

(l)   ^?r  ^^  I       rR  «hlcy|^«i:, — ^TTTFt  ftj^^  ^f^ 
^TTTcT  I      (2)     F^f^^l      '^r^    ^^fff    HI    ^rf^^WKt- 


Chapter  X.]  ^T^frm  ^l^. 

Hw^f?r  ^mfrrfsr:  i    (3)  ^T<^ni^:, — '"^^r  ^^m  ^f^ 
'^r^^^'  I  (4)  TR^:, — 'wh  ^^  ^f  rf  f^d  rrf^i'T  ^^sf^ 

f^WJOcT     H^TT^pn^TT^  ^^^T^K  ^^%^  I      (5)  ^5?rarT, 
'^W  ^T^t'^fq'  ^fff^c^rnnft^*  f^^^cT  I    (6)  ^^d^iGH- 

^fii-^iudi  ^  ^  ^t^^t  ^'^  ^4f?T'  II    (7)  ^I'g'^^T:, — 
f^%  I    (8)  "^^^   g   ^T«rm^:,— 't   vTTfT  ^  ^  ^<^  f 
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'?fim^T^^  f^HTTm  ^  ^tfT  !Tw^?nf^^f?r  f  ^:  i   (39) 

^f%m:  ^  I  Hrmrt  t  '^  w^:  ^f^^  ^^th^:'  II    (40) 
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SUCCESSION  TO  STRIDHAN  PROPERTY. 

1st  to  /70/7-Yautuka  or  property  other 
than  nuptial  gifts,  heirs  are, — 

1.  Son  and  maiden  daughter  together,  in  default  of  either 
the  other, 

2.  Married   daughter   having  or  likely  to  have  a  son, 

3.  Son's  son,  4.  Daughter's  son,  5.  Son's  son's  son,  6.  Barren 
or  sonless  widowed  daughter, 

7.  Stepson,   8.  Stepson's  son, 

9.  Husband,  10.  Brother,  11.  Mother,  12.  Father,  ( to  pro- 
perty other  than  gifts  by  the  parents,) 

And  to  Property  given  by  either  of  the  parents, 

9.  Brother  instead  of  husband,  10.  Mother,  11.  Father, 
12.  Husband  : 

2ncl  to  Vautufia  or  nuptial  presents, 

1.  Unaffianced  daughter,  2.  Betrothed  daughter,  3.  Married 
daughter  having  or  likely  to  have  male  issue, 

4.  Son,  5,  Daughter's  son,  6.  Son's  son,  7.  Son's  grandson, 

8.  Stepson,    9.  Stepson's  son, 

10.  Husband,  11.  Brother,  12.  Mother,  13.  Father,  if  the 
marriage    was   celebrated  in  an  approved   form, 

10.  Brother,  11.  Mother,  12.  Father,  13.  Husband,  if  in  a 
disapproved  form  : ) 

To  both  deseriptions  of  Stpidhan,  after  the 
above  mentioned  relations, 

14.  Husband's  younger  brother,  15.  Husbands's  brother's 
son,  16.  Sister's  son,  17.  Husband's  sister's  son,  18.  Brother's 
son,  19.  Son-in-law: 

20.  Father-in-law,  21.  Husband's  elder  brother,  22.  Other 
Sapindas : 

To  Maiden's  Stpidhan, 

1.    Brother,  2.  Mother,  3.  Father. 


ORDER  OF  SUCCESSION  TO  THE  PROPERTY 

OF  MALE. 

1-3.  Puttra  or  male  issue  limited  by  commentators  to  three 
degrees  only  (but  unreasonably) ;  they  take  per  stirpes  the 
nearest  excluding  the  more  remote  in  each  line  : 

4  Widow,  5  Daughter  having  or  likely  to  have  son,  8  Daugh- 
ter's son, 

7.  Father,  8.  Mother,  9.  Brother,  10.  Brother's  son, 
11.  Brother's  son's  son,    12.  Father's  daughter's  son  ; 

13.  Paternal  grandfather,  14.  Grandmother,  15.  Their  son, 
16.  Their  Grandson,  and  17.  Their  Great-grandson  (in  the  male 
line,)  and  18.  Their  Daughter's  son  ; 

19.  Paternal  Great-grand-father,  20.  Great-grand-mother, 
21.  Their  son,  22.  Their  Grandson,  and  23.  Their  Great-grandson 

(in  the  male  line,)  and  24.  Their  Daughter's  son  ; 

25.  Maternal  grand-father,  26  his  son,  27.  Grandson,  and 
28.  Great-grandson  ( in  the  male  line  ; ) 

(  29-61  theoretically)  Sakulyas, 

(  62-208  theoretically } — Samanodakas, 

209  &c.  Bandhus  or  cognates  such  as  the  Brother's  daughter's 
son,  the  other  maternal  relations  and  the  parents'  maternal 
relations  and  the  like,  the  same  as  in  the  Mitakshara,  save  and 
except  the  four  daughter's-sons  and  '  the  four  reciprocal  maternal 
relations  mentioned  above. 

The  text  enumerating  nine  cognate  relations  is  cited  ;  they 
are  the  three  cognate  first  consins  of  the  man  himself  and  of 
both  parents  ;  of  them,  three  are  placed  before  the  Sakulyas. 
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CHAPTER  L 

1.  Om  1  salutation  be  to  Ganesa.  Having  pros- 
trated himself  before  Yasudeva,  the  Lord  of  the  universe, 
eternal,  whose  essence  consists  of  omniscience  and 
beatitude,  the  f(jrtunate  Righunandana  discusses  the 
principles  of  the  Law  of  Heritage, 

2.  In  this  treatise  are  briefly  expounded,  the  deter- 
mination (of  the  meaning)  of  Partition  of  Heritage] 
also  the  Distribution  effected  by  the  father  ;  likewise 
Partition  by  brothers  ;  Exclusion  From  shares ;  Parti- 
bility  and  Impartibility  ;  the  Removal  of  doubt  regardirg 
the  fact  of  partition  having  been  made  ;  the  Distribution 
of  what  was  concealed ;  Woman's  property ;  and  the 
Kight  of  succession  thereto ;  and  the  Heirs  to  the 
property  of  a  sonless  man, 

3.  First,  (the  meaning  of  the  term)  Partition  of 
Heritage  (is  discussed). 

4.  On  that  subject  Narada  says  : — "Where  the 
division  of  the  paternal  property  is  instituted  by  sons, 
that  topic  of  litigation  is,  by  the  wise,  called  Partition 
of  Heritage."  "Property"  means  wealth  ;  "  paternal'* 
signifies  acquired  through  the  relation  of  paternity ; 
*'  where"  relates  to  "  the  topic  of  litigation". 
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5.  This  term  "  Heritage/' l>y  derivation,  sigiiifies 
what  is  given.  Here  the  use  of  the  verb  (c^/)  is  secondary  ; 
since  there  is  a  similarity  (of  the  secondary'-  with  the 
primary  meaning  of  the  term)  in  the  consequence^  namely 
that  of  constituting  another's  right  of  propertj^  after 
annullino"  the  previous  right  of  a  person  who  is  deadorgone 
to  retirement  or  the  like.  But  there  is  no  abdication  on 
the  part  of  the  deceased,  and  the  like,  in  the  form  of  an 
intention,  such  as,  "Thisproperty  is  no  longer  mine",  which 
has  the  effect  of  putting  an  end  to  one's  right  of  property, 

6,  Likewise,  from  the  use  of  the  term  "  Heritage'* 
to  sitrnify  one's  property,  is  inferred  the  cessation  o»f 
the  right  of  the  previous  owner.  And  to  that  property 
accrues  othen^.'  right,  dependant  on  relation  to  the  former 
owner,  by  reason  of  the  text  of  Baudhayana,  which  says 
*'  when  there  are  sons,  the  property  goes  to  them".  The 
meaning  is,  if  there  are  sons  at  the  time  of  the  cessation  of 
the  father's  right,  the  property  which  wa'^  the  subject  of 
that  right  descends  to  the  sons, 

7.  As  for  the  text  of  Gautama,  however,  cited  in 
the  Mitakshara.  namely, — "Property  is  taken  by  reason  of 
ownership  through  birth  alone :  this  is  said  by  the  sages," — 
that  also  is  to  be  construed  in  the  following  way: — - 
inasmuch  as  it  is  tlir(^>ugh  the  relation  of  mere  birth,— 
which  is  the  cause  of  sonship,  which  is  stronger  than 
any  other  relation, — that  the  son's  right  to  the  property- 
of  the  father  accrues  at  the  time  of  the  cessation  of  the 
father's  right,  the  son  and  not  any  other  relative,  should 
take  that  property  : — this  is  intended  by  the  sages. 

8,  Nor  can  it  be  argued  that  even  while  the  father's 
right  continues,  the  son's  right  accrues,  at  the  time  of  his 


CHAP.    I.  ]  DAYATATTWA.  -  3 

birth,  to  tlie  property  of  the  father  :  for,  tliis  meaning 
would  be  inconsistent  with  the  text  of  Devala,  which 
says, — "  When  the  father  is  dead  let  the  sons  divide  the 
father's  wealth  ;  for,  sons  have  not  ownership  while  the 
father  is  alive  and  free  from  defect."  *''  Free  from  defect" 
signifies,  not  degraded, 

9,  Accordingly,  Xarada,  ni  the  commencement  of 
(the  chapter  on)  partition,  says  :  "If  the  father  be  lost, 
or  no  longer  a  householder,  or  his  tempor-al  affections 
be  extinct."  "  Lost"  means  degraded ;  "no  longer  a 
householder"  signifies,  having  quitted  the  order  of  a 
householder, 

1 0,  Therefore  tlie  son's  right  to  the  father's  estate 
accrues  when  the  father's  right  of  property  is  destroyed 
by  death,  degradation,  or  adoption  of  an  order  other  than 
that  of  the  householder  ;  and  when  his  temporal  affections 
are  extinct,  that  is,  even  though  the  right  of  property 
remain,  if  the  father  be  devoid  of  wish  for  the  wealth 
belono-ine'  to  him, 

1 1,  Here  desti'uction  of  the  i-ight  of  property  by 
reason  of  degradation  is  to  be  understood  {to  take  place) 
on  disinclination  to  expiation,  because  the  capacity  for 
atonement,  which  can  be  performed  with  one's  own  wealth 
only,  is  predicated  m  the  Srutis,  even  of  the  degraded, 

12,  By  the  extinction  of  desires  is  meant,  the 
cessation  of  desires  which  is  not  identical  with  that 
temporary  absence  of  desu-es,  which  may  co-exist  with 
the  right  of  property. 

13,  Here  it  should  be  remarked  that  the  right  of 
property,    being    once    extinguished    by   reason    of    the 
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cessation  of  desires,  will  not  again  rcvive  with  the  revival 
of  desires. 

14,  Hence,  because  in  the  text  of  Devala  (§  8)  it  is 
affirmed  that  the  son's  right  to  the  father's  property  does 
not  arise  while  the  father  is  ahve,  therefore  the  text  of 
Gdutama  which  says  that — '^Property  is  taken  by  reason 
of  ownership  through  birth  alone  : — ^this  is  said  by  the 
saores," — ^is  to  be  hiterpreted  thus  : — because  immediately 
after  the  extinction  of  the  fathers  right,  the  son's. right  is 
generated  through  birth,  consequently  by  reason  of  owner- 
ship the  son  takes  the  property  of  his  father  ;  not  however 
immediately  after  birth,  while  the  father's  right  remains. 

1 5,  In  the  text  of  Narada  which  is  first  quoted,  (§4) 
the  terms  'father"  and  "son"  indicate  any  relatives. 
Accordingly  Yajiiavalkya,  having  premised  Partition  of 
Heritage,  says  : — ''  The  wife  and  the  daughters,  also,  both 
parents  brothers  likewise  and  their  sons,  gentiles,  cognates, 
and  a  pupil  and  a  fellowstudent :  on  failure  of  (each) 
preceding  among  these,  each  next  in  order  is  heir  to  the 
estate  of  one  who  departed  for  heaven  leaving  no  male 
issue.  Tliis  rule  extends  to  all  classes. — From  what 
follows,  it  appears  that  the  word  "each"  is  understood 
before  the  term  "preceding." 

16.  Consequently  the  term  Heritage  is  used  by 
usage  to  sign'f^'  that  wealth  in  which  right  of  property 
of  the  o^v^ler  s  kindred,  dependant  on  relation  of  sonsmp 
&c.  to  the  owner,  arises  on  cessation  of  his  right. 

1 7.  The  phrase, — "dependant  on  relation  of  sonship 
&c."  is  inserted  (in  the  above  definition)  to  distinguish 
that  right  which  is  dependant  on  purchase.  The  phrase 
"  on  cessation  of  his  right"  excludes  the  wife's  right  to 
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her   husband's    property,    contemporaneous    with     the 
husband's  right. 

18.  Some, ^allege  that  Partition  which  takes  place  by 
reason  of  the  co-existence  of  other  relatives  (who  have  an 
equal  right  of  succession)  is  a  particular  ascertainment  of 
the  right  of  property,  or  making  of  it  known,  which  has 
arisen  in  lands,  gold  &c.,  and  wdiich  extends  to  a  part 
mily,  but  which  is  unfit  for  special  use  and  appropriation 
because  grounds  of  discrimination  are  wanting,  by  casting 
of  lots  or  otherwise  which  determine  that  a  particular 
chattel  belongs  to  a  particular  person. 

19.  But  this  (definition)  is  not  accurate.  For  how 
may  it  be  certainly  known,  since  no  text  declares  it,  that 
the  lot  for  each  person  falls  precisely  on  that  article  which 
was  already  his. 

20.  Again  if  wealth  be  gained  after  the  father's 
demise,  by  a  brother  riding  one  of  two  horses,  which 
belonged  to  the  father,  it  is  universely  acknowleged,  that 
two  shares  of  it  appertain  to  the  acquirer  ;  and  one  to  any 
other  coheir.  In  such  a  case  w^hen  the  original  property 
is  subsequently  divided,  if  that  very  horse  be  obtained  by 
the  acquirer,  then  according  to  the  opinion  of  those  who 
affirm  partial  rights,  the  horse  was  already  his  ;  why  then 
should  another  brother  share  the  wealth  gained  by  him  ? 
But  if  the  horse  be  obtained  by  another,  equal  participa- 
tion (by  the  tw^o  co-heirs  only)  of  wealth  so  acquired  would 
be  proper,  since  it  is  gained  by  the  personal  labor  of  the 
one  and  by  the  work  of  a  horse  belonging  to  the  other. 


•  TLe  allegatiuu  is  made  by  th«  author  of  the  Dihabh*ga, 
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21.  But  in  foct,  Partition  is  the  adjustment  by  lot  or 
otherwisG  into  right  over  a  specific  portion,  of  that  right 
which  did,  by  reason  (^f  the  sameness  of  relation  of  the 
co-heirs,  accrwe  to  the  whole  propeity,  upon  the  extinction 
of  the  right  of  the  previous  owner. 

22.  Thus,  even  the  accrual  and  extinction  of  rights 
over  the  entire  estate  are  to  be  admitted,  in  the  same 
manner,  as  in  the  case  of  the  re-union  of  co-heirs,  the 
destruction  of  rights  over  portions,  and  the  production  of 
rights  over  the  entire  estate,  are  acknowleged. 

23.  This  too  is  (in  a  manner)  acknowledged  by  the 
author  of  the  Ddyabhaga  who  himself  writes  : — In  the 
following  text  of  Vrihaspati,  namely, — ■■'  He  who  being 
(once)  separated  dwells  again  through  affection,  with  his 
father,  brother,  or  paternal  uncle  is  termed  reunited  ;" — 
because  the  father,  the  brother,  the  paternal  uncle  and  the 
hke,  are  from  their  birth  likelv  to  be  united  as  reoards  the 

'  I/O 

property  acquired  by  the  father  or  the  grandfather  ;  they 
alone  may  become  re-united,  when  being  once  separated 
the}'^ annul,  through  mutual  affection,  the  previous  partition 
with  the  agreement  to  this  effect,  that  the  wealth  which 
is  thine  is  mine,  and  what  is  mine  is  thine,  and  remain  like 
one  householder  in  any  transaction.  But  not  an  associa- 
tion of  merchants  who,  unlike  the  coparceners,  are  by  the 
mere  union  of  stocks  formed  into  a  partnership,  nor  the 
mere  union  of  estate  of  separated  coparceners  without 
the  stipulation  based  upon  affection  (are  to  be  looked 
upon  as  instances  of  re-union.) 

24.  By  reason  of  the  right  being  common,  the  text 
of  Kdtydyana,  which  says, — "A  coparcener  is  not  liable  for 
the  use  of  any  article  wl4ch  belongs  to  all  the  undivided 
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relatives," — becomes  consistent  in  its  literal  sense  ; 
inasmuch  as  his  own  right  extends  over  every  article  ; 
accordingly,  there  can  be  no  theft  in  such  a  case,  as  will  be 
shewn  hereafter,   (chap,  viii.) 

25.  Similarly  also,  by  the  text  of  Narada,  namely, — 
''Separated,  not  unseparated,  brethren  may  reciprocally 
bear  testimony,  become  sureties,  bestow  gifts  and  accept 
presents,"— the  prohibition  of  mutual  gift  &c.  amongst 
undivided  coparceners  becomes  logically  consistent  ; 
because,  (in  such  a  case)  there  is  an  impossibility  of  gift 
and  acceptance,  inasmuch  as  the  acceptor,  had  a  right 
to  the  property  given,  even  before  a  gift  of  it  was  made. 
The  text  is  to  be  understood  in  this  way,  in  the  cases 
of  bearing  testimony  and  becoming  sureties. 

26.  All  the  coparceners  are  entitled  to  the  fruits  of 
all  acts,  either  temporal  or  spiritual,  which  are  performed 
with  the  use  of  the  joint  property ;  since  their  right  is 
common.  This  is  affirmed  by  Narada, — ■"  Among  un- 
divided brethren,  religious  duties  continue  common  ;  but 
when  partition  takes  place,  their  religious  duties  also 
become  different.' 

27.  Vyasa  ordains  :  "  Let  no  one  without  the  con- 
sent of  the  others,  make  a  sale  or  gift  of  the  whole 
immoveable  estate,  nor  of  what  is  common  to  the  family. 
Here,  from  the  use  of  the  adjective  "  whole,  "  it  appears 
that  the  right  of  each  parcener  accrues  to  the  entire 
estate. 

28.  Therefore,  when  there  are  two  persons  equally 
related  to  the  deceased,  each  of  them  considers  the  pro- 
perty left  by  the  deceased  to  belong  to  himself  as  well  as 
to  the  other  co-heir.     Gift  and  the  like  by  the  one  for 
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his  own  purpose,  is  prohibited,  should  the  other's  consent 
be  wantinof, 

o 

29.  Therefore  it  is  estabhshed  that  the  right  does 
not  accrue  to  a  fractional  portion. 

30.  Vrihaspati  lays  down  a  special  rule  with  regard 
to  the  allotment  of  shares  : — "All  the  sons  take  equal 
shares  of  the  property  of  their  father  ;  but  of  these  he 
who  is  learned  and  virtuous  deserves  a  larger  share  ; 
Since  a  person  becomes  father  by  that  son  who  has  in 
the  world  acquired  a  fame  in  literature,  science,  heroism, 
acquisition  of  wealth,  knowledge  of  theology,  charity,  and 
commerce." 

31.  Vrihaspati  also  speaks  of  partition  by  use  at 
successive  periods  : — "A  single  female  slave  should  be 
employed  on  labor  in  the  house  (of  the  several  co-heirs) 
successively  according  to  the  number  of  shares." 

32.  Here  there  is  clearly  the  supposition  either  of 
the  production  and  the  destruction  of  different  temporary 
rights  of  a  single  person  over  a  single  individual ;  or  of 
the  temporary  cessation  of  different  rights  of  all. 

33.  A  text  of  Katyayana  cited  in  theKalpataru  and 
the  Ratndkara  declares  that  (the  law  of)  partition  may  be 
different  in  different  places  and  the  like  : — "Partition  of 
Heritage  is  to  be  regulated  by  the  law  which  ma)^  obtain 
in  a  country,  among  a  class,  among  an  association  (  of 
persons  such  as  those  carrying  on  a  particular  trade,  or 
practising  a  particular  mechanical  art),  and  in  a  village  : 
Bhrigu  (has  ordained  this)."  "Has  ordained  this"  is 
understood. 


CHAPTER  II. 

PARTITION    MADE    BY    THE    FATHER, 

1.  In  the  next  place  (is  discussed)  tlie  distribu- 
tion made  by  the  father.  (On  this  subject)  Harita 
(says), — -"A  father  during  his  Hfe  may,  after  distri- 
buting his  property,  retire  to  the  forest,  or  enter  into 
the  order  suitable  to  an  aged  man  ;  or  he  may  remain  at 
home,  having  distributed  small  allotments  and  keeping  a 
greater  portion  :  should  he  become  indigent,  he  may  take 
back  from  them."  "  The  order  suitable  to  an  aged  man," 
intends,  retirement  or  the  order  of  Bhikshus  or  ascetics. 

2.  By  this  text,  the  father  is  authorized  to  dis- 
tribute a  small  part,  and  to  reserve  the  greatest  portion 
of  the  wealth, 

3.  Vishnu  (ordains), — "  When  a  father  separates 
his  sons  from  himself,  his  own  will  regulates  the  distri- 
bution :  but  in  the  estate  inherited  from  the  grand- 
father, the  ownership  of  the  father  and  the  son  is  equal.'' 

4.  As  regards  even  his  self-acquired  propert}?^,  the 
unequal  distribution  by  his  own  will  should  be  guided 
by  such  reasons  as  the  existence  or  absence,  of  filial 
piety,  of  large  family,  of  inability,  and  of  the  like,  (of  any 
son.)  This  is  affirmed  by  Katyayana, — "  But  let  not  a 
father  distinguish  one  son  at  a  partition  made  in  his 
lifetime,  nor  capriciously  exclude  one  from  participation 
without  sufficient  cause." 

5.  But  when  there  are  none  of  the  reasons  enu- 
merated above  (a  father  may  not  make  an  unequal 
distribution.)  This  is  declared  by  Niirada, — "  A  father 
who  is  afflicted  with  dise^ise  or  influenced  by  wrath,  or 

B 
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whose  mind  is  engrossed  by  a  beloved  object,  or  who 
acts  otherwise  than  the  Sdstras  permit,  has  no  power 
in  the  distribution  of  the  estate."  **  Beloved  object,"  in- 
tends, the  son  of  a  wife  on  whom  he  dotes,  and  the  like, 

6.  But  should  the  sons  themselves  request  parti- 
tion, in  that  case,  Manu  declares  the  absence  of  unequal 
allotment, — "  If  the  undivided  brethren  do,  with  one 
accord,  desire  partition,  then  the  father  shall,  on  no 
account,  make  an  unequal  distribution." 

7.  The  father,  if  unwilling,  shall  not  share  with 
his  sons  his  paternal  propert}^  which  was  seized  by- 
strangers,  but  w^hich  he  recovered.  This  is  ordained  by 
Manu  and  Vishnu, — "  If  the  fcither  recovers  paternal 
wealth  (seized  by  strangers  andj  not  recovered  (by  other 
sharers  nor  by  his  own  father),  he  shall  not,  unless 
willing,  share  the  same  with  his  sons, — it  was  acquired 
by  liimself "  The  construction  is,  that  he  shall  not 
share  it  with  his  sons,  because  it  was,  as  it  were, 
acquired  by  himself. 

8.  But  as  regards  the  case  of  recovery  by  any 
other  (than  the  father),  the  law  is  propounded  by  the 
text  of  Sanklia  which  is  hereafter  cited:  (§  11).  This 
follows  from  the  logical  interpretation  of  two  provisions, 
one  of  which  is  general  and  the  other  special. 

9.  This  however  refers  to  immovable  property. 

10.  But  in  gems  and  the  like,  though  not  re- 
covered by  him,  the  father  alone  has  ownership,  as 
Yi'jnavalkya  intimates, — "  The  father  is  master  of  all 
the  gems,  pearls  and  corals  without  exception  :  but 
neither    the    father   nor   the   grandfather   is   so,   of  the 
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whole  immovable  property,"     Since  "the  grandfather"  is 
here  mentioned,  the  text  must  relate  to  his  wealth. 

11.  In  like  manner,  the  following  text  of  Sankha 
refers  to  a  case  of  recovery  by  brothers  and  the  like,— 
*'When  one  parcenar  alone,  by  his  exertion,  recovers 
land  which  was  lost  before,  the  others  take  in  proportion 
to  their  shares,  after    setting  apart  a  fourth  for  him." 

12.  Here  the  recoverer  should,  after  appropriating 
a  fourth  share  for  himself,  take  an  equal  share  of  the 
remainder  with  his  brethren,  otherwise  the  shares  might 
become  inequitable. 

13.  Wlien  the  father  eifects  the  distribution,  he 
should  allot  to  his  sonless  wife  a  share  equal  to  that  of  a 
-son,  because  Vydsa  declares,— "But  the  father's  wives, 
who  are  without  male  issue,  are  declared  to  be  entitled 
to  equal  shares  with  his  sons;  and  all  the  grandmothers 
are  declared  to  be  equal  to  mothers." 

14.  This  rule  applies  when  Stridhana  has  not  been 
bestowed.  This  is  affirmed  by  Ydjnavalkya,— "  When 
the  father  (by  his  own  choice)  makes  all  his  sons  par- 
takers of  equal  shares,  his  wives,  to  whom  Stridhana  has 
not  been  given  by  their  husband  or  father-in-law,  must 
be  made  participants  of  shares  equal  to  those  of  sons," 

15.  In  order  to  the  consistency  of  the  texts  of 
Yydsa  and  Y^jnavalkya,  the  phrase  "father's  wives"  in 
the  text  of  the  former  (§  13)  is  to  be  construed,  "  when 
the  father  distributes  his  property,  his  wives." 

16.  Nor  can  it  be  said  that  the  converse  is  the  case 
here  ;  because  the  logical  rule  of  interpretation  is,  that 
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"  When  a  provision  of  law  is  clear  m  itself,  it  should  not 
be  controlled  by  any  other." 

17.  Therefore  in  a  case  of  partition  made  by  the? 
sons,  the  step-mothers,  (mthout  nitale  issae)  are  not 
entitled  to  any  shares, 

18.  When  Stridhana  has  been  given,  the  husband 
should  allot  to  his  wife  half  the  share  of  a  son.  This 
appears  to  be  the  law  (from  the  combined  effect  of  the 
following  texts  of  Ydjnavalkya  and  Baudhdyana)  ;  for 
Ydjnavalkya  observes  in  a  case  of  marriage, — "  To  a 
woman,  whose  husband  marries  a  second  time,  let  him 
give  her  an  equal  sum,  (as  compensation)  for  the 
supercession,  provided  no  separate  property  have  been 
bestowed  on  her  :  but  if  any  have  been  assigned,  let  hira 
allot  half  (the  share  of  a  son)"  ;  and  Baudlidyana  says, — 
"What  is  affirmed  of  even  one  aimong  many  who  have  a 
common  property,  the  same  is  to-  be  extended  to  every 
one,  since  they  are  considered  similar." 

19.  When  partition  is  made,  by  the  grandsons,  of 
the  property  of  their  gi^ndfather,  a  share  ought  to  be 
allotted  to  the  grandmother,  in  the  same  manner  as  a 
share  is  given  to  the  mother  (when  paternal  property  is 
divided.) 

20.  Vishnu  says; — "  But  in  the  property  left  by 
the  grandfather,  the  father  and  the  son  have  equal 
ow^nership."  Also  Yajnavalkya  ordains, — "  The  owner- 
ship of  the  father  and  the  son  is  the  same  in  land  or  in  a 
corrody  or  in  chattels  which  wore  acquired  by  the  grand- 
father." The  author  of  the  Kalpataru  defines  '  a  cor- 
rody' to  be,  what  is  granted  by  the  king  and  the  like, 
receivable   periodically   from    a   mine    or   similar  fund  : 
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*  chattels'  from  their  association  (with  land)  here  means 
biped  (i.  e.  slave)  ;  because  another  text  affirms, — *'  Al- 
though immoveables  and  bipeds  have  been  acquired  by 
a  man  himself,  a  gift  or  sale  of  them  should  not  be  made 
by  him  without  the  consent  of  all  the  sons." 

21.  According  to  these  texts,  in  regard  to  the  land 
or  a  corrody  or  slaves  acquired  by  the  grandfather,  as 
the  father  has  right  over  these  by  reason  of  his  being 
the  person  who  presents  oblations  at  solemn  obsequies, 
so  if  his  right  cease  by  death  or  other  cause,  his  sons 
have  a  right,  notwithstanding  their  uncle,  to  so  much,  as 
should  have  been  their  father's  share. 

22.  For  the  same  reason  the  text  of  Katyayana 
quoted  in  the  Ratnakara  declares, — "  If  an  unseparated 
son  dies,  his  son  should  be  made  participant  of  his 
father's  share  ;  he,  who  has  not  received  maintenance 
from  the  grandfather,  is  entitled  to  get  his  father's  share 
from  his  uncle  or  uncle's  son." 

23.  During  the  lifetime  of  the  father,  the  grand- 
sons are  not  entitled  to  any  share,  inasmuch  as  they  are 
then  incapable  of  presenting  funeral  oblations  to  the 
grandfather. 

24.  Similarly  on  the  extinction  of  the  right  of  the 
proprietor's  grandson,  his  great-grandsons  become  parti- 
cipator's of  his  (the  grandson's)  share  only.  But  they 
get  no  share  during  the  grandson's  lifetime. 

25.  Or  the  above  texts  may  admit  of  the  follow- 
ing interpretation,  namely,  that  as  the  father  is  at  full 
liberty  to  allot  unequal  shares,  when  he  is  distributing 
his  self-acquired  property  :  the  same  is  not  the  case  here 
(i.  e.  when  distributing  his  paternal  estate.) 
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26.  But  thes3  texts  do  not  intend  equal  owner- 
yhip  of  the  father  and  the  son.  Because  two  shares  of 
the  father  are  declared  b}^  the  following  text  of  N^rada — 
"  Let  the  father  making  a  partition  reserve  two  shares 
for  himself :  when  her  husband  is  dead,  the  mother  is 
entitled  to  an  equal  share  with  her  sons." 

27.  Nor  can  this  refer  to  the  self-acquired  pro- 
perty of  the  father ;  because  as  to  that  tlie  unlimited 
discretion  of  the  father  declared  by  Vishnu  in  the  text,— - 
"  His  will  regulates  the  division  of  his  self-acquired 
property," — ought  not  to  be  restricted  to  two  shares  ;  also 
because  it  would  be  contradictory  to  the  text  of  Harita 
which  ordains, — •"  He  may  remain  at  home  keeping  the 
greater  portion  to  himself" 

28.  But  the  text  of  Narada  (  §  26)  refers  to  the 
property  of  the  grandfather  and  other  ancestors. 

29.  Also  the  following  text,  cited  in  the  Mita- 
kshara,  refers  to  the  property  left  by  the  grandfather, — • 
"  By  favour  of  the  father  apparels  and  ornaments  are 
used  :  but  immovable  property  may  not  be  consumed 
(even)  with  the  father's  indulgence" — because  the  self- 
acquired  immoveable  property,  granted  by  the  father^ 
may,  of  course,  be  consumed  (by  the  sons)  ;  otherwise 
an  objection  would  arise  in  the  shape  of  an  inference  of 
a  different  radical  revelation.  "^ 


*  The  meaning  is  this.  The  toxt  viz.,  "But  immovable  property  may  not 
be  consumed  even  with  the  fathers's  in^'ulgence"  refers  to  the  grand-fiither's 
pro|>erty,  and  nut  to  the  self-acquired  property  of  the  father.  For  the  father's 
unlimited  authority  over  his  self-jicpiired  property  is  declared  by  innumerable 
texU.  Consequenily  there  is  no  rea-on.  why  the  son  might  not  consume  the 
father's  self-acquiroil  property  even  with  his  indulgence.  If  it  be  argued  that 
this  text  itself  intends  to  put  a  restriction  to  the  nulimited  power  of  the  f.ither 
over  bis  self  acquired  pioperty  in  that  Cnse  an  objection  would  arise,  in  the  shnpe 
of  an  inference  of  an  opposite  revelation.  This  objection  cannot  be  compie- 
beuded    unless    the   foUowing  doctrine   of  Hindu   revelation   bo    taken    into  cou 
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yO.  Vrihaspati  declares  that  the  distribution  of  an 
estate  left  by  the  grandfather  or  other  ancestor  takes 
jDlace  only  when  the  mother  is  past  childbearing, — "  On 
the  demise  of  botli  parents,  participation  among  brothers 
is  allowed  ;  and  even  while  they  are  both  living,  it  is 
right,  if  the  mother  be  past  childbearing."  Here  the 
term  mother  includes  also  a  stepmother  ;  because  of  the 
parity  of  reason,  namely,  the  probability  of  the  birth  of 
other  sons. 

31.  Because  it  is  affirmed  that  "  if  the  mother  be 
past  childbearing,"  therefore  the  text  refers  to  the  pro- 
perty left  by  the  grandfather,  but  not  to  the  estate  of 
the  father  ;  for  as  to  this,  provision  is  made  for  the 
share  of  one  who  is  born  after  partition.  As  Vrihaspati 
declares,—"  The  younger  brothers  of  those,  who  have 
made  a  partition  with  their  father,  whether  children  of 
the  same  mother  or  of  her  rivals,  shall  take  their 
father's  share.  A  son  born  before  partition  has  no 
claim  on  the  paternal  wealth  ;  nor  one  begotten  after 
it,  on  that  of  his  brother.     As  in  the  property,  so  in  the 

sideration.  The  Hindus  believe  that  their  law  is  based  upon  revelations  which  were 
not  recorded  bj'  the  sages  who  were  inspired  therewith.  But  they  handed  down 
these  to  their  disciples  who  traditionally  remembered  the  purport,  but  not  the 
letter  of  these  revelations.  The  sense  of  these  revelations  was,  by  the  remem- 
bering snges  expressed  in  their  own  Inugaige  which  was  recorded.  Hence  Hindu 
law  bears  the  designation  of  Smriti  which  signifies  "  what  is  remembered." 
Therefore  the  subsequent  Hindu  writers  classify  their  revelations  under  two  heads 
namely  the  direct  and  the  inferential.  By  the  direct  are  included  the  four  Vedng 
consisting  of  the  Mantra  and  the  Brahmana,  and  the  Upanishads.  Under  tlie 
inferential  are  comprised  those  that  are  deduced  from  Smriti  or  the  texts  oC  Hindu 
law,  and  from  the  customs  and  usages  which  are  observed  fiom  time  immemorial 
by  the  learned  world,  but  which  are  not  expressly  prohibited. 

Now,  if  the  argument  that  a  restriction  was  intended  by  the  above  text  to  be 
placed  upon  the  unlimited  authority  of  the  father  over  his  self- acquired  property 
be  correct,  then  a  revelation  is  to  be  inferred  to  the  following  effect  ;  that  a  person 
hns  not  unlimited  authority  over  his  self-acquired  est.ite.  But  from  the  texts 
which  lay  down  that  a  person  has  an  absolute  nght  of  disposal  over  his  self.' 
acquired  property,  a  contradictory  revelation  necessarily  follows.  This  would  be 
absuid.  Therefi)re  the  iuterpretatioa  put  by  the  author  upon  the  above  text  is 
perfectly  couaistent.  TbanslaToh. 
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debts  likewise,  and  in  gifts,  pledges,  and  purchases, 
they  have  no  claim  on  each  other,  except  for  acts  of 
mournintTf  and  libations  of  water."  "  Bew'otten  after 
partition,"  signifies,  one  that  is  conceived  after  partition. 

32.  Yiijnavalkya  says,— "When  the  father  makes  a 
partition,  let  him  separate  his  sons  (from  himself)  at  his 
pleasure  ;  and  either  (dismiss)  the  eldest  son  with  the 
best  share,  or  (if  he  chooses)  all  may  be  equal  sharers." 
In  this  text,  the  phrase  "  at  his  pleasure,"  refers  to 
self-acquired  property  :  "  with  the  best  share,"  means,  a 
share  joined  to  the  twentieth  part  set  apart  for  the 
eldest ;  the  best  and  equal  shares  refer  to  the  grand- 
father's estate  ;  for,  thus  it  would  be  consistent  with  the 
proposition  which  is  first  laid  down, 

33.  Likewise,  the  following  text  of  Gotama  refers 
to  the  estate  of  the  grandfather,  because  it  says, —  "  if 
the  mother  be  past  childbearing," — "  After  the  demise 
of  the  father,  let  the  sons  share  his  estate  :  or  when  he 
is  alive,  if  the  mother  be  past  childbearing,  and  he  desire 
partition." 

34.  Therefore  also,  because  death  of  the  father  is 
indicated  by  the  phrase  *  after  the  father',  and  because  the 
desire  of  the  father  alone  is  expressed  by  the  passage, — 
*'  while  he  is  alive  if  he  desire  partition," — consequently 
it  is  established  that  the  distribution  of  the  grandfather's 
estate  may  take  place  at  the  desire  of  the  father  and 
not  at  that  of  the  sons. 

35.  Likewise,  the  text  of  Devala  which  says, — "They 
have  no  ownership  while  the  father  is  alive  and  free  from 
defect,"— and  the  text  of  Baudhayana  which  declares, — 
"Partition  takes  place  by  permission  of  the  father,"- — are 
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Avithout   distinction  applicable    as    well  to   the  father's 
property  as  to  the  estate  left  hy  the  grandfather. 

36.  Should  however  the  estate  of  the  grandfather 
be  accidentally  distributed  even  before  the  mother  is 
past  child-bearing.  (To  meet  that  contingency)  Vishnu 
says, — "  Those  to  whom  the  father  has  allotted  shares, 
should  allow  a  share  to  one  who  is  besfotten  after 
partition."  This  text  does  not  refer  to  the  property  of 
the  father,  because  in  that  case  it  would  be  inconsistent 
with  the  text  of  Vrihaspati  cited  before  :     (§31). 

37.  Referring  to  the  twelve  kinds  of  -;ons,  Devala 
says, — "  All  these  sons  of  one  destitute  of  true  issue 
are  held  to  be  entitled  to  the  inheritance  :  but  should  a 
true  legitimate  son  be  afterwards  born,  they  have  no 
right  of  primogeniture  :  such  among  them  as  are  of 
equal  class  (with  the  father)  shall  have  a  third  share  as 
their  allotment ;  but  those  of  a  lower  tribe  must  live 
dependent  on  him,  supplied  with  food  and  raiment." 
*'  Entitled  to  the  inheritance,"  means  entitled  to  a  full 
share.  Of  these,  other  than  tl le  true  sons,  those  that 
are  of  the  same  class  with  the  father  are  entitled  to  a 
third  share  when  there  is  a  true  son. 

38.  As  to  this  again,  Manu  lays  down,  a  particular 
rule, — "  The  legitimate  son  and  the  r.onof  a  wife  partici- 
pate in  the  property  of  the  father  (in  the  way  specified 
above),  and  the  ten  remaining  sons  are  successively 
entitled  to  a  share  of  the  property  as  well  as  to  the 
membership  of  the  family."  By  reason  of  his  being  the 
propagator  of  tlie  fjimily  and  the  giver  of  the  funeral 
oblation  which    is   due  to  the  p]V)])Tietor,    the   son   of  an 
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appointed  daughter  in  the  first  place,  and  after  him  .the 
Dattaka  son,  becomes  entitled  to  the  inheritance  and  to 
the  membership  of  the  family.  "  Successively"  (or  in 
other  words)  in  succession,  that  is,  in  the  absence  of  the 
first  of  these,  the  next  in  order  are  entitled  to  the  in- 
heritance and  to  the  membership  of  the  family. 

39.  Yajnavalkya  declares  the  participation  by  the 
son  of  a  female  slave  of  a  Siidra, — "  Even  a  son,  beo-ot- 
ten  by  a  Siidra  on  a  female  slave  may  take  a  share  at 
the  desire  of  the  flither  ;  but  if  the  father  be  dead,  the 
brethren  should  make  him  partaker  of  half  a  share  ;  one 
who  has  no  brotliers  (begotten  by  the  father  on  a  wife) 
may  inherit  the  whole  property  in  the  absence  of  the 
daughter's  son."  "  At  the  desire"  means,  at  the  choice 
of  the  father  ;  ''a  share"  means,  a  share  equal  to  that  of 
other  sons. 

40.  When  however  there  is  a  daughter's  son,  he 
gets  an  equal  share  with  the  son  of  a  female  slave  ;  and 
this  is  reasonable,  because  the  one  is  begotten  by  a 
woman  who  is  not  wedded,  and  the  other  is  a  legitimate 
descendant. 

41.  Manu  states  the  distribution  (of  property)  be- 
tween a  true    son    and  the    issue    of  the    wife  beo-otten 

o 

without  due  authority, — "  If  there  be  two  sons,  a  leo-iti- 
mate  one  and  the  son  of  the  wife,  who  are  claimants 
through  the  same  (person),  each  shall  take  the  property 
which  belonged  to  his  father  ;  and  not  the  other." 
"  Claimants  through  the  same,"  means,  claimants  begot- 
ten on  the  same  mother.  The  meanino^  is,  let  each  re- 
ceive the  wealth  of  him  from  whose  seed  he  sprung  ; 
and  let  not  the  other  wdio  sprung  from  the  seed  of 
another  person  take  it. 
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42.  As  regards  also  the  woman's  property,  let  the 
son  of  each  father  take  that  which  was  bestowed  on  her 
by  his  father  ;  and  not  the  other.  Accordingly,  Narada 
says, — •"  If  two  sons  begotten  by  two  fathers,  contend 
for  the  wealth  of  the  woman,  let  each  of  them  take  that 
which  was  his  father's  :  and  not  the  other." 


CHAPTER  III. 

PARTITION     BY    BROTHERS. 

1.  Partition  by  brothers  after  the  demise  of  the 
father  is  next  explained.  On  this  Devala  says, — "  Let 
the  sons  divide  the  father's  estate  on  the  demise  of  the 
father."  **  The  father's  estate"  signifies,  the  property 
inherited  from  the  father.  Narada  says, — ''Whatever  re- 
mains after  the  father's  gifts  are  given,  and  his  debts  liqui- 
dated, should  be  divided  by  the  sons,  so  that  the  father 
might  not  remain  a  debtor."  '  The  father's  gifts'  signify 
what  the  father  promised  to  give.  It  appears  from  the 
passage  'that  the  father  might  not  remain  a  debtor,'  that 
in  case  of  inability  (to  liquidate  the  father's  debts  at  the 
time  of  partition)  it  ought  to  be  acknowledged  before 
the  creditors  that  tlie  debts  shall  be  paid  off  after 
partition. 

2.  Here  (it  should  be  remarked  that)  while  the 
mother  is  alive,  partition  by  uterine  brothers  is  not  com- 
patible with  m.oral  duty  ;  as  is  intimated  by  Sankha  and 
Likhita, — "Since  inheritance  is  the  basis  of  the  fhmily/ 
the  sons  arc  not  independent  while  their  father  is  alive, 
also  while  their  mother  is  in  a  similar  predicament."  For 
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the  same  reason  Vya,-;a  says, — "For  brotliers  a  common 
abode  is  ordained,  so  long  as  both  parents  are  aHve  ;  but 
rehgious  merit  of  them,  if  separated  af^er  their  decease, 
increases."  The  meaning  is,  because  a  separated  brother 
performs  the  ceremonies  enjoined  by  the  Vedas  with  the 
wealth  appertaining  to  himself  alone,  consequen.tly  there 
is  an  increase  of  religious  merit  of  that  one  alone. 

3.  If  however  (the  paternal  property)  be  distributed 
(while  the  mother  is  alive,)  then  the  mother  is  entitled  to 
participation.  Tliis  is  declared  by  Kdtydyana, —  *'0n  the 
demise  of  the  father,  the  mother  loo  partakes  of  an  equal 
share  with  tlie  sons." 

4.  Participation  of  an  equal  share  too  is  only  when 
the  mother  has  not  got  woman's  property  (Stridhana) 
but  if  she  has,  a  half  share  is  to  be  allotted  to  her.  This 
follows  from  the  text  cited  before  (Ch  II,  §  17). 

5.  Vrihaspati  describes  tv/o  modes  of  partition 
either  with  or  without  specific  deductions  (of  a  twentieth 
part  for  the  eldest,  and  so  forth),— "For  co-heirs  two 
modes  of  partition  are  ordained  :  one  in  the  order  of 
seniority  of  age,  and  the  other  by  allotment  of  equal 
shares."  The  phrase  'in  the  order  of  seniority  of  age' 
intends,  specific  deductions. 

6.  But  the  absence  of  specific  deductions  among 
the  Siid-a  class,  will  be  hereafter  mentioned. 

7.  Although  equal  division  is  in  conformity  with 
the  Sasti-as,  still  the  alternative  of  specific  deductions, 
taking  place  out  of  an  excess  of  reverence  towards  the 
seniors  in  age,  is  not  contradictory,  hi  the  same  maimer 
as  partition  or  non-partition  is  oi)tioual  ( with  the 
co-heirs). 


CHAP,    III.]  DATATATTWA.  21 

8.  On  this  Manu  says, — "But  the  eldest  alone  may 
take  the  paternal  estate  in  its  entirety  :  and  the  rest  may 
remain  dependent  on  him,  as  they  did  on  the  father,"  Also 
Ntirada  says, — "Or  the  eldest  brother  may,  like  the  father, 
support  all  the  others,  if  they  be  willing  ;  or  even  the 
youngest  brother,  if  capable  (may  do  so)  :  for  rank  in  a 
family  is  proportional  to  ability,"  The  middlemost  of 
course  may  be  here  inferred  from  the  analogy  of  the 
staff  and  cake. 

9.  This  analogy  is  as  follows  :  to  gnaw  the  staff 
was  difficult  for  the  rat  ;  but  if  that  was  accomplished, 
the  eating  of  the  cake  which  was  attached  to  it  is  inferred, 
because  it  is  the  easier  ;  so,  in  other  cases,  according  to 
their  circumstances,  if  one  of  associated  things  be  true 
the  other  may  be  rightly  inferred. 

10.  Consequently  as  there  is  no  distinction,  Niirada 
says, — "He,  who  being  engaged  in  the  management  of 
the  family,  performs  its  business,  should  be  honoured  by 
the  brothers  with  (presents  such  as)  food,  apparel  and 
conveyances." 

11.  Vyasa  praises  one  who  acts  in  that  way, — 
"During  whose  life  Brahmanas,  friends  and  relatives 
gain  their  maintenance,  his  life  is  fruitful  :  for,  who  does 
not  live  for  his  own  sake  ?" 

12.  In  Harivansa,  Narada  addressing  Indra  des- 
cribes the  evils  springing  from  a  contrary  conduct,^"  O, 
Destroyer  of  Bala  !  mutual  disagreement  among  brothers 
and  friends  causes  only  the  delight  of  enemies  :  in  this 
no  doubt  (can  exist.)" 
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1 3.  Here  (it  is  to  be  remarked  that)  Narada  declares 
a  coiii;noii  abode  by  the  coiisoiit  of  all  (the  co-heirs). 

14.  But  partition  is  not  so.  This  is  indicated  by 
Kiitydyana,  who,  after  having  commenced,  (the  subject 
of)  partition,  says, — "The  wealth  of  those  that  have 
not  attained  to  maturit}^  as  also  of  those  that  have  gone 
to  a  distant  place,  should  with(uit  expense  be  entrusted  to 
the  relatives,  who  are  friendly  disposed  to  them."  "Those 
that  have  not  attained  to  maturity,"  means,  the  minors. 

15.  If  one  of  the  co-heirs  by  reason  of  his  own 
ability,  decline  to  take  his  share  of  the  property  inheri- 
ted from  the  father  or  other  ancestor,  something  should 
be  given  to  him,  be  it  only  a  Prastha  of  rice,  on  his 
separation,  for  the  purpose  of  obviating  denial  in  future, 
on  the  part  of  his  son  or  other  heir.  This  is  ordained 
by  Man u, — "If  any  one  of  the  brethren  has  a  compe- 
tence from  his  own  occupation,  and  desires  not  the 
property,  he  may  be  debarred  from  his  share,  by  giving 
him  some  trifle  in  lieu  of  maintenance." 

16.  Katyayana  says, — "The  visible  objects  such 
as  a  house,  a  field  and  a  quadruped  should  be  distributed  : 
on  suspicion  of  some  hidden  property,  some  test  is  or- 
dained." "Test"  signifies,  divine  test  (such  as  ordeals  by 
the  balance  and  the  like). 

17.  This  text  is  rendered  clear  (by  the  following 
text), — "Bhrigu  declared,  that  visible  objects  such  as 
household  furniture,  conveyances,  those  (quadrupeds  ), 
that  are  milched,  ornaments  and  workmen  should  be 
distributed :     on     suspicion    of    some   hidden    treasure, 
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resort  must  be  had  to  kosha"  "Household  furniture," 
means  the  pestle  and  the  like  ;  "  workmen"  indicates, 
slaves  ;  Jcosha  signifies,  a  particular  ordeal,  and  its  mean- 
ing is  to  be  found  iu  the  Divya-Tattwa  (i.  e.  the  author's 
treatise  on  the  ordeals)  ;  tlie  rest  is  well  known,* 

18.  Narada  says, — "For  those,  wliose  forms  of 
initiation  have  not  been,  in  the  prescribed  order,  per- 
formed by  the  father,  tliese  ceremonies  must  he  com- 
pleted with  their  paternal  property.  But,  if  no  wealth 
of  the  father  exists,  the  ceremonies  must,  without  fail^ 
be  performed  by  tlie  brothers  already  initiated,  contribu- 
ting funds  out  of  tlieir  own  portions." 

1 9.  To  the  daughters  however  property  sufficient 
to  defray  the  expenses  of  mamage  should  be  given,  as  is 
said  by  Devala, — "Wealth  sufficient  for  marriage  should 
be  allotted  to  the  daughters  out  of  the  estate  of  the 
father.  And  the  legitimate  daughter  of  one  without 
male  issue  is,  hke  the  sons,  entitled  to  the  heritage." 
Vishnu  says, — "  But  of  maiden  daughters  the  ceremony 
of  marriage  should  be  performed,  according  to  one's 
own  wealth." 

20.  Thus,  the  texts  also,  which  ordain  the  allot- 
ment of  a  fourth  share  (to  a  maiden  daughter),  are  to  be 
construed  to  signify  the  allotment  of  property  sufficient 
for  marriage. 

•  The  divine  tests  are  described  also  in  the  Mituksharii,  V^avahilrii  Section, 
Chapter  VIII.  The  following  text  of  the  Mitdkshara  iu  which  the  term  kosha, 
occurs,  enumerates  the  divine  testa  :     g^i^fjuft  \^^  ^^^\  f^iqi^^  f^^gi^  I 

Mr.  MaCMaughten  translates  this  text  in  the  following  way  :  The  balance, 
water,  fire,  poison  and  sacred  libation  are  tha  divine  tests  fur  purgation  (  or  the 
remoViil  r»f  suspicion  in  a  doubtful  matter.)  Here  the  term  kosha  is  rendered 
"sacred  libation,"  which  signifies  the  water  in  wliich  the  idol  worshipped  by  the 
person  wliose  truthfulness  is  to  be  tested,  is  bathed  ;  the  person  is  then  ordered  to 
driuk  a  portion  of  that  water. 
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21.  The  following  text  of  law  cited  in  the  Dwaita- 
nirnaya  declares  that  the  ceremonies  of  marriage  may  be 
performed  even  by  relatives  other  than  the  father,— "Let 
tlie  father  himself  or  any  other  in  liis  absence,  according 
to  the  (recognized)  order,  perform  the  eight  initiatory 
ceremonies  such  as  that  relating  to  conception  and  the 
like." 


CHAPTER  IV. 

EXCLUSION    FKOM    INHERITANCE. 

1.  In  the  next  place,  those  that  are  excluded  from 
inheritance  (are  determined.)  A^pastamba  says, — "All 
co-heirs  who  are  indued  with  virtue  are  entitled  to  the 
property.  But  he  who  dissipates  his  wealth  by  vices, 
should  be  debarred  from  participation,  even  though  he 
be  the  first  born."  The  meaning  is,  even  though  he  be 
the  first  born  son. 

2.  The  same  opinion  is  propounded  by  Vrihaspati 
who  sajrs, — "Though  born  of  a  w^oman  of  equal  class,  a 
son  destitute  of  virtue  is  unworthy  of  the  peternal 
wealth  :  it  is  declared  to  belong:  to  such  kinsmen  as  are 
versed  in  the  Vedas  and  as  offer  pi7ida  to  him  (or  them). 
"Offering  pinda  to  him"  means,  offering  funeral  obla- 
tions to  the  owner;  therefore  is  said  "versed  in  the 
Vedas ;"  "destitute  of  virtue"  means  having  defects 
inconsistent  with  virtue.  In  the  Ratnakara  the 
last  line  of  the  text  of  Vrihaspati  is  explained  as 
follows, — "as  offer  pmc^a  to  them,"  mean,  "as  accord 
food  and  raiment  to  those  destitute  of  virtue."  In  this 
view  too,  it  appears  as  a  matter  of  course,  that 
the  funeral  oblations  are  offered  to  the  owner. 
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3.  "  As  a  man  passing  over  water  on  a  bad  raft, 
sinks,  so  a  person  with  a  bad  son  becomes  immersed  in 
the  deepest  darkness." 

4.  Katyayana  says  ; — -"Property  is  created  for  (the 
performance  of)  rehgious  ceremonies  ;  therefore  property 
should  be  entrusted  to  persons  who  are  worthy  of 
property,  and  not  to  women,  to  the  ignorant,  and  to  the 
vicious." 

5.  The  term  "women"  in  the  above  text  signifies 
female  Sapindas  other  than  the  owner's  wife  and  the 
other  women,  with  regard  to  whose  succession,  there  are 
special  provisions. 

6.  Also,— "A  son  who  is  devoid  of  science, 
heroism,  and  the  like,  who  is  destitute  of  devotion  and 
charity,  and  who  is  wanting  in  (religious)  observances,  is 
similar  to  urine  and  excrement." 

7.  Sankha  says, — "He  who  takes  the  property  of 
the  deceased  without  performing  the  funeral  obsequies, 
should  without  fail  perform  the  expiatory  rite,  which  is 
ordained  for  the  different  castes  in  atonement  of 
murder." 

8.  Devala  declares, — "When  the  father  is  dead,  an 
impotent  man,  a  leper,  a  madman,  an  idiot,  a  blind  man, 
an  outcast,  the  offspring  of  an  outcast,  and  a  person 
wearing  the  badge  (of  religious  mendicity),  are  not 
competent  to  share  the  heritage.  Food  and  raiment 
should  be  given  to  them  excepting  tlie  outcast.  But 
the  sons  of  such  persons,  being  free  from  similar  defects, 
shall    obtain    their   father's    share    of    the    inheritance." 

D 
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"An  idiot"  is  one  incapable  of  performing  religious 
duty ;  "a  blind"  signifies  one  who  is  born  blind,  by- 
reason  of  the  text  of  Manu  which  says, — "Likev/ise 
those  that  are  deaf  and  blind  from  their  birth  ; "  *'a 
person  wearing  the  badge"  is  one  who  had  assumed 
hypocritical  mark  of  austerity. 

9.  Narada  ordains, — "An  enemy  to  his  father,  an 
outcast,  an  impotent  person,  and  one  who  is  addicted 
to  vice  (  or  has  been  expelled  from  society  )  take  no 
share  of  the  inheritance,  even  though  they  be  legitimate  ; 
much  less,  if  they  be  sons  of  the  wife."  "An  enemy  to 
his  father"  is  one  who  abuses  him  by  beating  and  the  like 
while  he  is  alive,  and  who  is  unwilling  to  perform  his 
funeral  obsequies  when  he  is  dead.  The  term  of  which 
the  translation  is  "one  who  is  addicted  to  vice"  literally 
signifies,  one  stained  with  sins.  But  the  author  of  the 
Kalpataru  reads  it  as  apcq^dtHta^  and  explains  it  to  mean 
one  who  is  excommunicated  by  his  relatives,  on  account 
of  heinous  crimes,  such  as  murdering  the  king  and  so 
forth.  The  author  of  the  Prakasa,  having  read  it  as 
UjoapdtaJci,  expounds  it  as  signifying  one  who  has  com- 
mitted minor  sins. 


CHAPTER  V. 

EFFECTS  LIABLE  OR  NOT  LIABLE  TO  PARTITION. 

1.  In  the  next  place  are  discussed  partibility  and 
impartibility.  On  this  Vyasa  says, — "What  a  man 
acquires  by  his  own  abihty,  without  relying  on  the  patri- 
mony, he  shall  not  give  up  to  the  coheirs,  nor  that  which 
is  acquired  by  science." 

2.  Katydyana  describes  the  wealth  acquired  by 
science,— "What  is  gained  through  learning,  by  the  solu- 
tion (of  a  difficulty)  after  a  prize  has  been  offered,  must  be 
considered  as  acquired  through  science,  and  is  not  distri- 
buted (among  coheirs.)  What  has  been  obtained  from  a 
pupil,  or  by  officiating  as  a  priest,  or  for  (  answering  )  a 
question,  or  for  determination  of  a  doubtful  point,  or 
tlirough  display  of  knowledge,  or  by  (success  in)  disputa- 
tion, or  for  superior  (skill  in)  reading,  the  sages  have- 
declared  to  be  the  gains  of  science,  and  not  subject  to  dis- 
tribution. The  same  rule  likewise  prevails  in  the  arts. 
The  excess  of  price  (of  the  common  goods)  over  the 
current  one,  and  that  which  is  gained  through  skill  by 
winning  from  another  a  stake  at  play,  must  be  considered 
as  'acquired  by  science,'  and  not  liable  to  partition.  So- 
Vrihaspati  has  ordained." 

3.  The  author  of  the  Dayabhaga  makes  the  follow- 
ing explanatory  comments  on  this  text  : — "If  you  solve 
this  well,  I  will  give  you  so  much  money  ;"  after  such  an 
offer,  if  one  solves  the  difficulty,  and  obtains  the  prize,  it  is 
not  subject  to  distribution  :  "From  a  pupil,"  from  a  person 
instructed  by  the  acquirer  :  "by  officiating  as  a  priest,"' 
received  as  a  fee  or  gratuity  from  a  person  employing  him. 
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to  officiate  at  a  sacrifice  ;  these  are  fees  not  presents,  for 
they  are  similar  to  wages  :  so  a  question  relative  to 
science  being:  resolved,  if  anv  one  throuo-h  satisfaction, 
give  anything  which  had  not  been  previously  offered  : 
also  what  is  obtained  by  clearing  the  doubts  of  one  by 
whom  an  offer  has  been  thus  made, — -"To  him  who 
removes  my  doubts  on  the  meaning  of  this  passage  of  the 
Sastras,  I  will  give  this  gold"  ;  or  it  may  signify  a  fee 
such  as  the  sixth  part  or  the  like,  received  for  a  correct 
decision  between  two  litigant  parties,  who  apply  for  the 
determination  of  a  dubious  and  contested  point  :  likewise, 
what  is  received  as  a  present  and  the  like,  for  displaying 
his  knowledge  in  the  sacred  ordinances  and  so  forth  :  so  in 
a  contest  between  two  persons,  respecting  their  knowledge 
of  sacred  ordinances,  or  in  any  other  controvers}^  whatso- 
ever concerning  their  respective  attainments,  what  is 
gained  by  one  surpassing  the  other  :  likewise  where  a 
single  article  is  to  be  given,  and  there  are  many  compe- 
titors, wji  't  is  received  for  reading  in  a  superior  manner  : 
also  what  is  gained  by  painters,  goldsmiths  and  other 
.artists,  through  their  skill  in  the  arts  and  so  forth  :  in 
like  manner  what  is  gained  by  beating  another  at 
gambling.  All  this  is  exempt  from  being  shared  by  the 
rest  of  the  coparceners.  Therefore  wdiatever  is  acquired 
by  an}^  (skill  or)  science,  belongs  to  the  acquirer,  not  to  the 
rest.     Only  to  show  this,  Katya3^ana  has  stated  at  large. 

4.  Narada  says, — "He  who  maintains  the  family  of 
a  brother  studvino;  science,  shall  take,  be  he  ever  so  iofno- 
rant,  a  share  of  the  wealth  gained  b}^  science."  From  the 
singular  number  in  the  verb  "maintains"  it  appears  that  if 
a  person,  by  his  own  expense  or  bodily  exertion,  maintains 
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the  family  of  his  hrother,  while  he  is  stuilying  science 
(or  art,)  then  he  has  a  right  to  the  property  acqun^ed 
through  science  (or  art).      "Ignorant"  means,  dhterate. 

5.  A  text  of  Kdty;'y-ina  cited  in  the  Ivalpataru,  in 
the  Mitdkshard,  and  in  the  Dipakalika,  says,— "Wealth 
gained  through  science,  which  was  acquired  from  a 
stranger,  while  receiving  a  foreign  maintenance,  is  termed 
acquisition  through  learaing."  "From  a  stranger"  means 
from  one  different  fi-om  the  families  of  the  father  and 
the  mother. 

6.  On  this  (point)  he  again  lays  down  a  special 
pule,— "No  part  of  the  wealth  which  is  gained  by  science, 
need  be  given  by  one  versed  in  learning,  to  his  unlearned 
coheirs,  but  such  property  must  be  yielded  by  him  to 
those  who  are  equal  or  superior  in  learning."  The  term 
"in  learning,"  which  occurs  only  once  in  the  text,  is  to  be 
construed  with  both ;  consequently  a  share  is  to  be 
allowed  to  one  equal  in  learning,  and  to  one  superior  m 
learning,  not  to  one  inferior  in  learning,  nor  to  one 
without  learning.     'Versed  in  learning'  means,  learned. 

7.  Another  special  rule  is  laid  down,  ( l3y  the  same 
sage),— "The  property  of  brethren  who  have  acquired 
lerrning  from  the  family  or  the  father,  also  that  gained 
through  heroism  are  liable  to  distribution.  So  Vrihas- 
pati  l^as  ordained."  Of  this  text  the  following  explanation 
is  given  in  the  Kalpaf  aru  and  the  Ratndkara,— "That  pro- 
perty, which  is  gained  through  knowledge  and  courage,  by 
brethren  who  have  acquired  the  learning  (or  skill)  from 
the  family,  (  that  is  to  say  )  from  his  own  family  (  or  in 
other  words)  from  the  paternal  grandfather,  uncle  and 
the  like,  or  from  the  ftither,  is  subject  to  distribution." 
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8.  Kutyd,3^ana  again  ordains, — "The  father  is 
entitled  to  a  moiety  or  a  double  share  of  a  son's  acquisi- 
tion of  wealth."  "A  son's  acquisition  of  wealth"  signifies, 
wealth  acquired  by  a  son.  This  follows  from  the  follow- 
ing rule  (of  grammar),  namely,  "An  affix  to  a  verb, 
which  transforms  the  verb  into  a  verbal  noun,  some  times 
bears  the  sense  of  a  participle  past  passive." 

9.  The  father's  participation  of  a  double  share  takes 
place  when  the  acquisition  is  not  made  with  the  use  of 
the  j^aternal  property,  or  when  it  is  made  with  the  use 
of  a  brother's  property.  The  acquirer,  however,  takes  a 
double  share.  But  when  the  brothers'  wealth  is  used, 
then  each  of  them  also  takes  a  share,  as  is  intimated  by  a 
text  of  Vyasa,  which  will  be  hereafter  quoted  (§  18).  The 
father's  participation  of  a  moiety,  however,  takes  place 
according  to  the  Dayabhaga,  when  the  father's  proj)erty  is 
used  or  when  the  father  is  endowed  with  excellences. 
When  no  other's  property  is  used,  then  the  father  takes 
a  double  share,  the  acquirer  also  as  such  is  entitled  to 
two  shares,  the  rest  get  nothing  :  but  when  a  brother's 
wealth  is  used,  he  also  takes  a  share.  This  is  the  expla-. 
nation  of  the  distinction  between  a  double  share  and  a 
moiety, 

1 0.  Katydyana  again  declares, — "The  commons,  the 
carriage  road,  clothes,  and  any  thing  that  is  worn  on  the 
body,  should  not  be  divided  ;  nor  what  is  requisite  for  use 
or  intended  for  arts  :  Vrihaspati  has  declared."  "Requi- 
site for  use"  is  what  is  fit  for  each  person's  use,  as  books 
and  the  like,  which  should  not  be  shared  by  the  learned  &c., 
with  his  ignorant  co-heirs.  The  same  explanation  is 
given  in  the  Dayabhdga,  Madanaparijdta  and  others. 
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1 1 .  Yajnavalkya  says, — "Whatever  is  given  by  the 
parents  (to  any  child),  let  that  become  solely  his  property." 
The  great  Doctor  Siilapani  (ofters  the  following  explana- 
tion),— "Whatever  ornaments  and  the  like  are  given  to 
a  son  or  daughter  become  exclusively  his  or  hers." 

12.  Narada  says, — "Both  what  is  gained  by  valour, 
and  the  wealth  with  a  wife,  as  well  as  what  is  acquired  by 
science  these  three  (sorts  of  property)  are  exempt  from 
partition  ;  so  also  any  favour  conferred  by  the  father.' 
"The  wealth  with  a  wife"  signifies,  the  wealth  received 
at  the  time  of  receiving  the  wife,  that  is,  at  the  time  of 
marriage  :  this  meaning  is  indicated  by  the  following- 
text  of  Bharadwaja, — "And  what  is  received  with  the 
wife."  If  "excepting"  be  read,  instead  of  "both"  (in 
the  text  of  Narada),  then  the  text  "excepting  these  three 
which  are  exempt  from  partition,"  should  be  construed 
with  "  the  rest  shall  be  divided,"  which  passage  occurs 
in  a  preceding  text  (of  Narada.)  Therefore  (the  meaning 
would  be  unchanged  viz.)  these  three  are  exempt  from 
partition. 

13.  When  an  object,  which  is  bestowed  as  a  favour^ 
forms  the  subject  of  gift  to  two  persons  in  succession,  it 
becomes  the  property  of  the  first  donee.  This  follows 
from  the  following  text  of  Yajnavalkya, — "In  all  disputes 
(concerning  property)  the  posterior  act  prevails.  But  in 
cases  of  pledge,  gift,  or  sale,  the  prior  act  predominates." 
Here  the  meaning  is,  that  what  prevails  is  valid. 

14.  In  connection  with  this  also,  it  is  to  be  under- 
stood, that  an  act  of  pledge  prevents  the  use  of  the  pro- 
perty by  the  owner  according  to  his  own  will ;  but  it  does 
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not  cause  the  destruction  of  the  owner's  proprietory  right. 
Therefore  an  act  of  pledge,  whether  prior  or  posterior,  is 
controlled  by  the  predominant  acts  of  gift  and  sale,  which 
are  completed  by  the  extinction  of  the  previous  owner's 
proprietory  right.  • 

15.  To  this  effect  is  the  follov/ing  text  of  law  cited 
in  the  Eatnakara  and  others, — "If  after  making  a  bail- 
ment or  pledge,  a  pledge  or  sale  be  made,  then  the 
posterior  act  prevails."  The  construction  is,  that  if  after 
making  a  bailment  a  pledge  be  made  (of  the  same  thing), 
or  if  after  making  a  pledge  a  sale  be  made,  then  the 
posterior  act  is  valid.  The  term  sale  includes  gift,  l)y 
reason  of  the  destruction  of  the  previous  owner's  pro- 
prietory rigiit  (being  similar  in  both  cases.) 

16.  Thus  also,  if  the  pledge  be  not  redeemed  by 
reason  of  death  or  the  like,  of  the  seller  or  donor,  it  may 
be  redeemed  by  the  buyer  or  donee,  because  a  right 
equal  to  that  of  the  former  owner  has  been  generated 
by  the  sale  or  gift.  In  such  a  case  if  a  dispute  arise 
as  to  the  title,  then  the  buyer  or  the  donee  (who  is 
admitted  as  such)  is  required  to  prove  his  ( vendor's 
or  donor's )  possession  and  not  the  source  of  his 
title. 

17.  Sankha  and  Likhita  declare, — "  No  division  of 
a  dwelling-house  takes  place  ;  nor  of  water-pots,  orna- 
ments, and  things  not  of  general  use  ;  nor  of  women, 
clothes  and  channels  for  draining  water.  Prajapati  has 
so  ordained."  If  one  of  the  co-heirs  constructs  a  house 
or  garden   within   the    site    of    tlie  dwelling  place,   and 
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another  does  the  .same  in  a  different  part,  in  that  case 
what  is  constructed  by  each  becomes  his  proper t}^  So 
in  other  cases  also. 

18.  With  regard  to  the  property  acquired  (by  one 
of  the  co-heirs)  through  tJie  use  of  joint-stock,  a  special 
rule  is  propounded  by  Vyiisa, — "Tlie  brethren  parti- 
cipate in  that  wealth  whicli  one  of  them  gains  by  valor 
or  the  like,  using  any  common  property  sucli  as  a 
weapon  or  vehicle  :  to  him  two  shares  should  be  given  ; 
but  the  rest  should  share  alike."  It  should  be  observed 
that  the  term  "bretliren"  in  this  text,  includes  also  the 
uncle  and  the  like.  The  following  explanation  is  given 
in  the  Dayabhdga, — "If  the  joint  stock  bo  used  by  the 
acquirer,  shares  should  be  assigned  to  each  coparcener 
in  proportion  to  the  amount  of  his  share  ( in  the 
joint  stock),  be  it  little  or  much,  which  has  been 
used." 

19.  Nor  should  it  be  alleged  that  by  the  following 
text  of  Vyasa  one  coparcener  has  no  power  to  give, 
mortgage  or  sell  any  property, — "A  single  parcener  may 
not,  without  consent  of  the  rest,  make  a  sale  or  gift 
of  the  whole  immovable  estate,  nor  of  what  is  common 
to  the  family  :  separated  kinsmen  |is  well  as  those  who 
are  unseparated  are  equal  in  respect  *of  immovables  ; 
for,  one  has  no  power  over  the  whole,  to  give,  mortgage 
or  sell  it." 

20.  Because  the  right  of  property  over  tlie  joint 
estate  is  not  distinguisliable  from  that  over  any  other 
thing,  and  this  right  is  nothing  else  but  the  capacity  of 
dealing  witli  the  property  according  to  pleasure. 

E 
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21.  Tlie  text  of  Yyd'^a  embodying  a  prohibition, 
however,  is  intended  to  show  that  a  moral  oftence  is  com- 
mitted, if,  by  an  exercise  of  the  right,  the  property  be 
transferred  to  a  person  of  bad  character  ;  since  the  rela- 
tives would  be  troubled  by  such  a  proceeding  :*  and  not 
that  the  sale  and  the  like  would  be  invalid.  The  above 
explanations  (in  §  §  19  to  21)  are  given  in  the  Diiyabhaga. 

22.  The  author  of  the  Vivadacliintamani  expounds 
the  text  of  Vydsa  in  the  following  way, — "When  the 
co-heirs  are  separated,  but  the  estate,  instead  of  being- 
distributed  by  metes  and  bounds,  continues  joint  among 
them,  then  because  their  property  is  still  common,  one 
has  not  power  (of  dealing  with  the  same).  But  when 
tlie  shares  are  separated,  then,  of  course,  the  exercise 
of  the  power  by  one,  is  valid." 

But  in  fact  the  taking  of  permission  after  partition, 
is  ordained  for  the  purpose  of  obviating  any  doubt  as 
to  tlie  property  being  divided  or  joint,  and  as  to  the 
boundaries  and  the  like,  in  the  same  mamier  as  the  per- 
mission  of  the  head  of  the  village  and  of  tlie  like  is  taken. 

23.  Consequently  the  use  of  property  without  the 
sanction  of  the  separated  co-heirs,  is  valid. 

24.  The  same  doctrine  is  propounded  in  the  Mitak- 
sharn,  by  the  following  text, — "Land  passes  by  six 
(formalities  ;)  by  consent  of  towns-men,  of  kinsmen,  of 
neighbours  and  of  relatives,  and  by  gift  of  gold  and 
water."  "  Belatives,"  signify,  daughter's  son  and  the 
like  {  yA\o  are  sprung  from  a  different  family ;)  since, 
kinsmen  (jnatis)  are  separately  mentioned. 


*  The  antiior  of  the  Ddyabhilga  indicrites   the   same   jiriiiciiile   oa    which  the 
law  of  pre-emptii'ii  is  based. 
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25.  "By  gift  of  gold  and  water,"  Since  the  mere 
sale  of  immovables  is  forbidden  by  the  following  text  of 
Devala, — "In  regard  to  the  immovable  estate,  sale  is  not 
allowed,  it  may  be  mortgaged  by  consent  (  of  parties  in- 
terested : )"  and  since  donation  is  praised,  in  the  following 
text,— "He  who  gives  and  he  who  accepts  land,  both 
of  them  perform  a  virtuous  act  and  are  certainly  entitled 
to  go  the  heaven :"  therefore  if  a  sale  must  be  made,  it 
should  be  conducted  for  the  transfer  of  immovable  pro- 
perty, in  the  form  of  a  gift,  delivei-ing  wdth  it  gold  and 
water  (to  ratify  the  donation).  This  explanation  is  given 
by  Vijnaneswara. 

26.  But  in  reality,  the  prohibition  of  the  sale  of 
immovables  is  in  respect  of  joint  estate.  As  regards 
even  that,  if  support  is  impossible  without  sale,  then 
when  a  sale  must  be  made,  it  may,  at  the  desii'e  of  the 
buyer,  be  conducted  in  the  form  of  a  gift,  in  order  to 
obviate  any  dispute  with  the  co-sharers. 

27.  Therefore  the  figurative  predicati(Mi  of  gift  by 
Harita  in  the  following  text, — "And  what  is  given  to  a 
benefactor,"  refers  to  a  (sale  in  the  form  of)  gift  to  a 
benefactor  who  saves  from  distress  (  by  paying  the 
consideration). 

As  to  gifts  made  to  any  other  benefactor,  Daksha 
states  the  reliofious  merit  arisinof  from  them, — "What  is 
given  to  the  mother  and  father,  to  a  friend,  to  a  disciple, 
to  a  benefactor,  to  the  poor,  to  an  orj^han,  and  to  the 
learned,  becomes  fruitful." 

28.  Therefore  Narada  says, — "Should  they  give  or 
sell  their  own  share  ;  they  may  do  all  that  they  please  ; 
for,  they  are  masters  of  their  own  wealth." 
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29.  Yajnavalkya  says, — "He  who  recovers  lieredi- 
tar}^  property  which  had  been  taken  away,  shall  not  give 
it  up  to  the  coparceners  ;  nor  what  has  been  gained  by 
science."  He  who  recovers,  Vv^tli  the  sanction  of  the 
other  copartners,  property  inherited  from  the  father  or 
grandfather,  which  had  been  forcibly  taken  away  by 
strangers  shall  not  yield  it  to  the  other  co-sharers. 

20.  Sankha  lays  down  a  special  rule  regarding 
land, — ''Land  (inherited  in  reguUr  succession)  which  had 
been  formerly  lost,  but  which  a  single  (heir)  recovers 
b'olcly  by  his  o\\ai  labour,  the  rest  may  divide  according 
to  their  due  allotment,  having  first  given  him  a  fourth 
part."  In  the  Ratndkara  it  is  affirmed  that  this  text  is  not 
consonant  to  reason,  because  it  is  not  cited  in  the  Smriti- 
mahamava  Kamadhenu,  Pdrijata,  and  others.  This  is 
not  (tenable),  because  it  is  quoted  in-  the  Dayabhaga, 
Mitakshara  and  the  like. 

31.  In  the  Mitakshard  a  special  rule  is  laid  down 
reg'^arding  ancestral  property  which  had  been  lost  but 
recovered, — -"Though  immovables  or  bipeds  (slaves)  have 
been  acquired  (i.  e.  recovered,)  by  a  man  himself,  a  gift 
or  sale  of  them  should  not  be  made  unless  convening  all 
the  sons  ;  they  who  are  born  and  they  who  are  yet  unbe- 
gotten,  and  they  who  are  actually  in  the  womb,  all 
require  the  means  of  suppoit  :  the  dissipation  of  their 
(heriditary  source  of)  maintenance  is  censured." 

32.  To  this  an  exception  (is  mentioned), — "  Even 
a  singly  (coparcener)  may  make  a  gift,  bailment  or  sale 
of  immovable  estate  at  a  time  of  danger,  for  the  sake  of 
the  family,  and  specially  for  a  religious  purpose."  "Bail- 
ment" signities,  mortgage^ 
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33.  Manu  declares  that  gift,  mortgage,  or  sale  for 
the  jDurpose  of  the  family  is  valid  even  when  made  by  a 
slave, — "Even  the  most  dependant  may  make  any  tran- 
saction for  the  sake  of  the  family  ;  the  master  (remain- 
ing) either  in  his  own  country  or  a  different  one  should 
not  refuse  his  sanction."  Kulluka  Bhatta  writes  the 
following  gloss  on  this  text, — "While  the  master  is  iii 
that  place  or  in  a  different  one,  even  a  slave  may  contract 
debts  and  the  like  for  the  use  of  the  family  ;  the  master 
should  sanction  the  same." 

34.  Vrfhaspat'  clearly  ordains, — "The  master  of 
the  house  is  liable  to  pay  for  what  is  taken  for  the  sake 
of  the  family,  by  an  uncle,  a  brothor,  a  son,  a  wife,  a 
disciple,  and  a  dependant." 

35.  Manu  says, — "The  coparceners  though  separa- 
ted should,  from  their  own  (share),  pay  for  what  has 
been  taken  and  expended  for  the  pui-pose  of  the 
family,  should  the  taker  abscond."  "From  their  own'^ 
signifies  from  their  own  property. 

36.  Katyayana  declares, — "What  is  taken  for  the 
use  of  the  family  in  time  of  need  or  disease,  or  by  reason 
of  distress,  is  known  as"  done  through  danger,  as  also 
for  the  marriaofe  of  dauo-hters,  and  what  is  done  for  the 
benefit  of  the  departed  ;  all  this  done  by  a  relative  is 
the  master's  due."  The  family  must,  at  any  rate,  be  sup- 
ported. In  this  text,  the  genitive  in  the  phrase  "the 
master's  due"  signifies  the  agent,  therefore  the  meaning 
is  "should  be  paid  for  hy  the  master."  This  explanation 
is  oriven  in  the  Katndkara. 


38  DAYATATTWA.  [CHAP.   V. 

37.  The  following  is  extracted  from  the  Daya- 
bhnga  : — Harita  says, — ^"While  the  father  lives,  sons 
have  no  independent  power  in  regard  to  the  receipt, 
expenditure,  and  bailment  of  wealth.  But  if  he  be 
decayed,  remotely  absent,  or  afflicted  with  disease,  let 
the  eldest  son  manage  the  affairs  as  he  pleases."  So 
Sankha  and  Likhita  explicitly  declare, — "If  the  father 
be  incapable,  let  the  eldest  manage  the  affairs  of  the 
family,  or  with  his  consent  a  younger  brother  conversant 
with  business.  Partition  of  the  wealth  does  not  take 
place  if  the  father  be  not  desirous  of  it.  When  he  is 
old,  or  his  mental  faculties  are  impaired,  or  his  body  is 
afflicted  with  a  lasting  disease,  let  the  eldest  like  the 
father  protect  the  goods  of  the  rest,  for  (the  support  of) 
the  family  is  founded  on  wealth.  They  are  not  indepen- 
dent while  they  have  their  father  living,  nor  while  the 
mother  survives."  These  two  passages  forbidding  parti- 
tion when  the  father  is  incapable  of  business  or  when  he 
labours  under  a  lasting  disorder,  direct  that  the  eldest 
son  should  superintend  the  household,  or  a  younger  son 
who  is  conversant  with  business. 

38.  Consent  however  may  be  inferred  from  the 
absence  of  j^revention.  This  follows  from  a  text  of 
Katyayana  cited  in  the  Prayaschittavivek,  —  "When  the 
master  does  dot  prevent  the  gift  of  his  own  property  by 
a  co-sharer  or  even  a  stranger,  then  the  gift  is  in  effect, 
made  by  himself.     This  is  ordained  by  Bhrigu." 

39.  To  this  effect  is  the  following  aphorism  of  the 
logicians,  namely, — "The  opinion  of  an  opponent,  if  not 
contradicted,  becomes  admitted." 

40.  Thus^  such  a  gift  becomes  valid,  by  reason  of 
the  absence  of  dissent. 


CHAPTER  VI. 

ASCERTAINMENT  OF  A  CONTESTED  PARTITION. 

1.  The  determination  of  a  doubt  regarding  the  fact 
of  partition  having  been  made,  is  next  explained  :  Sankha 
ordains, — "Should  a  doubt  arise  on  the  subject  of  parti- 
tion of  the  wealth  of  kindred,  the  family  may  give 
evidence,  if  the  matter  be  not  known  to  the  relations 
sprung  from  the  same  race."  "A  doubt  on  the  subject 
of  partition  of  the  wealth  of  kindred"  intends,  a  doubt 
on  the  subject  of  partition  of  what  is  liable  to  be  distri- 
buted among  the  kindred,  i.  e.  a  doubt  regarding  the 
fact  of  a  partition  having  been  made,  or  a  doubt  re- 
^ardino-  the  leo-ality  of  a  distribution  which  has  already 
been  made  :  "the  fVimily"  /.  e.,  the  cognates,  and  only 
in  their  default,  a  stranger  may  give   evidence. 

2.  Vrihaspati  describes  a  deed  of  partition, — "If 
the  brethren  wdio  are  separated,  do,  of  their  own  accord, 
execute  an  instrument  of  distribution  (  at  the  time  of 
separation  )  :  this  (  instrument  )  is  called  the  deed  of 
partition," 

3.  A  text  of  Vrihaspati  cited  in  the  Vyavahara- 
matrikd  declares, — "Should  a  village,  a  field  and  a  garden 
be  written  in  (conveyed  by)  a  single  instrument,  all  these 
become  enjoyed  by  the  possession  of  a  single  portion.' 
"Instrument"  signifies,  a  writing  and  the  like. 

4.  But  in  the  absence  of  enjoyment  of  even  a 
single  portion,  there  is  a  loss  of  the  whole  of  what  forms 
the  subject  of  sale  and  the  like.  This  is  declared  by  the 
same  (sage), — "Title  to  immovable  property  which  is 
received  at  partition,  or  by  purchase,  or  wliich  is  an- 
cestral,   or   granted   by    the    king,    becomes    completed 
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by  enjoyineiit,  but  is  lost  through  neglect  (of  enjoyir.ent.) 
He  who  enjoys  unmolested  (the  property)  as  soon  as  it 
is  received,  has  his  title  completed,  but  loses  it,  if  he 
neglects."  What  is  received  at  partition,  b}^  purchase 
and  the  like,  passes  to  the  coparcener,  to  the  vendee,  and 
to  the  like,  wlien  followed  by  possession,  but  loss  arises 
if  enjoyment  be  neglected. 

5.  Ndrada  says, — "Gift  and  acceptance  of  gift, 
cattle,  grain,  house,  field  and  attendants  must  be  con- 
sidered as  distinct  among  separated  brethren  ;  as  also 
diet,  religious  duties,  income,  and  expenditure.  Separated 
and  not  unseparated  bretlii^en  may  reciprocally  bear 
testimony,  become  sureties,  bestow  gifts,  and  accept 
presents.  Those  by  whom  such  matters  are  publicly 
transacted  with  their  co-heirs  may  be  known  to  be  se- 
parate even  without  a  deed  of  partition." 

6.  For  the  same  reason  Yajnavalkya  says, — "Bre- 
thren, also  husband  and  wife,  likewise  father  and  son 
cannot,  when  not  separated,  bear  testimony,  become 
surety,  or  contract  debt,"  i.  e.  reciprocally. 

7.  Although  the  absence  of  partition  ( between 
husband  and  wife )  is  indicated  by  A'pastamba, — 
"There  is  no  partition  between  husband  and  wife  ;  (and 
there  is  union)  likewise  in  fruits  of  pure  and  impure  acts"; 
also  in  discussing  wife's  right,  her  right  is  declared 
to  extend  during  his  lifetime  to  ever}^  property  belong- 
ing to  her  husband  ;  also  in  the  Sraddha-viveka  it  is 
declared, — "That  property  lies  between  husband  and 
wife,"  i.  e.  belongs  to  two  masters,  namely,  husband 
and  wife  :  still,  husband  and  wife  are  enumerated  in  the 
above  text  of  Yajnavalkya  because  it  is  ordained  in  the 
following  text  of  the   same   sage,   that  when  the  father 
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distributes  shares  among  his  sons,  he  should  aUot  one  to  a 
sonless  wife, — ^"Should  the  father  make  his  sons  partici- 
pators of  equal  shares,  he  should  allot  like  shares  to 
his  wives." 

8.  "The  wife  and  the  son  and  the  slave,  these  three 
are  incapable  of  h  )lding  property."  From  the  declaration 
of  incapability  of  holding  wealth  as  in  this  text,  it  is  argued 
that  the  expression  of  the  absence  of  partition  (between 
husband  and  wife,)  by  A'pastamba,  is  to  indicate  the  wife's 
right  to  every  Vedic  ceremony,  she  being  an  indispen- 
sable associate. 

9.  Tliis  argument  is  not  tenable.  Because  in  the 
latter  half  of  the  same  text  which  runs  as  follows, — "What 
they  acquire  becomes  his  property,  wdiose  they  are," — is 
ordaiued  the  absence  of  independence  of  the  wife  and  the 
rest,  regarding  even  their  self-acquired  property  without 
the  permission  of  the  husband  and  the  like  ;  also  because 
there  is  a  separate  enumeration  (of  religious  acts)  in  the 
latter  part  of  the  text  of  A'pastamba,  viz., — "(and  there 
is  union)  likewise  in  the  fruits  of  pure  aiid  in;ipure  acts." 

10.  Therefore,  as  the  prohibition,  namely, — "There  is 
no  partition  between  husband  and  wife" — implies  that,  but 
for  it,  partition  might  have  taken  place  ;  <o  isequently  the 
common  right  of  both  over  the  same  property  is  indicated. 

11.  Otherwise,  in  the  absence  of  the  common  right 
of  both,  partition  itself  would  be  impossible  ;  consequently, 
there  would  not  luxve  been  the  prohibitory  proposition. 

1  2,  Tliis  is  also  the  meaning  of  the  unity  (of  husband 
and  wife)  declared  in  the  Laghuharita, — "Because  she  at- 
tains to  unity  (with  her  husband)  through  clarified  butter, 
sacred  text,  burnt  offering,  and  rehgious  observances." 

F 


CHAPTER  VII. 

THE  SHAKE  OF  ONE  WHO  WAS  ABSENT  AT  THE  TIME 
OF  PARTITION. 

1.  Allotment  of  a  share  to  a  relative  returning 
after  a  long  residence  abroad,  is  now  discussed.  On  this 
Vrihaspati  declares, — "  If  a  man  leaving  what  is 
common  to  the  family,  reside  in  another  country,  his 
share  must  no  doubt  be  siven  to  his  male  descendant 
when  he  returns.  Be  the  descendant  third  or  fifth 
or  seventh  in  degree,  he  shall  receive  his  hereditary 
allotment  on  proof  of  his  birth  and  name.  To  the 
lineal  descendant,  when  he  appears,  of  that  man  whom 
the  neighbours  and  old  inhabitants  know  by  tradition 
to  be  the  proprietor,  the  land  must  l)e  surrendered  by 
his  kinsmen.  The  enjoyment  by  strangers  for  three 
generations  no  doubt  creates  a  title.  The  same  is  not 
true  of  descendants  of  the  same  family,  until  the  discon- 
tinuance of  Sapinda  relationship.  But  a  house,  a  field,  a 
shop,  and  the  like,  l)el()nging  to  a  friend,  a  relative  or  a 
kindred,  enjoyed  by  one  who  is  not  the  owner,  are  not 
lost  through  that  enjoyment.  A  thing  enjoyed  even 
for  a  long  time  by  one  related  through  marriage,  by  one 
versed  in  the  Vedas,  by  the  king  or  his  minister,  does  not 
however  become  his  projDerty." 

"Common  to  the  family"  signifies  propert}^  which 
is  common  to  the  family  ;  "strangers"  means  those  that 
are  different  from  those  that  are  descended  from  the 
family. 

"One  related  throuorh  marriao^e"  is  the  son-in-law. 

These  explanations  are  found  in  the  Viy  adachint^mani. 


? 
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2.  Narada  says,— ''That  cannot  be  taken  away 
which  has  been  enjoyed  though  without  title,  by  the 
three  (ancestors)  previous  to  the  father,  and  which 
has  descended  in  succession  through  three  generations." 

In  this  text  "previous  to  the  father"  signifies  three 
(ancestors)  beginning  with  the  father,  by  reason  of  the 
text  which  says, — "The  fourth  shall  take." 

3.  Vydsa  distinguishes  enjoyment, — "When  the 
father,  grandfather  and  great-grandfather  are  alive,  the 
enjoyment  by  them  during  their  joint  lives  is  recognized 
as  that  of  one  generation." 

Simultaneous  enjoyment,  though  extending  to  a 
period  of  sixty  years,  is  not  tantamount  to  an  enjoyment 
of  three  generations  ;  since,  as  in  that  case  only  the  great- 
grandfather is  independent,  the  enjoyment  is  considered 
to  be  his.  Then  if  it  be  asked  what  denomination  does 
that  enjoyment  bear  ?  This  is  answered  by  the  passage 
"is  considered  that  of  one  generation." 

4.  Vyasa  describes  what  is  to  be  considered  as  an 
enjoyment  of  tliree  generations, — "When  the  o-reat- 
grandfather  enjoys,  and  after  him  his  son,  and  after 
them  the  father,  then  a  person's  enjoyment  is  said  to 
extend  to  three  generations." 

5.  As  to  the  period  to  which  the  enjoyment  of  each 
should  extend,  Vyasa  declares, — "When  the  owner 
enjoys  without  obstruction  for  a  period  of  twenty  years, 
that  enjoyment  is  said  to  extend  to  one  generation  ;  twice 
that  period  is  called  as  extending  to  two  o-enerations, 
thrice    that    period,  extending  to  three  generations.     In 
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such  a  case  the    origin    of  title    it    is    not    necessary    to 
enquire." 

Here  "without  obstruction"  imphes,  in  the  presence 
of  the  opposite  party. 

The  enjoyment  for  sixty  years  is  in  unison  with 
what  is  expressed  in  this  text  ;  therefore  neglect  for  a 
longer  period  determines  the  right. 

6.  Vrihaspati  too  says, — "He  who  purchases  land 
shall,  when  his  right  is  contested,  prove  in  a  court  of 
justice  both  his  title  and  possession  :  but  his  son  shall 
prove  only  (perfect)  possession,  his  grandson  or  any  other 
remoter  descendant  need  prove  nothing  (but  simple 
possession)." 

7.  Yajnavalkya  ordains, — "He,  by  whom  an  acquisi- 
tion of  property  is  made,  must  w^hen  sued,  recover  the 
same  (by  evidence  of  title;)  but  neither  his  son  nor  grand- 
son (need  do  the  same ;)  for,  in  their  case  possession 
is  the  most  essential  (evidence.) 

8.  Kdtyayana  describes  the  possession  which  is 
(legally)  perfect  (for  the  purpose  of  dispensing  with  the 
evidence  of  title), —  "Possession  is  held  to  consist  of 
five  elements,  namely,  the  source  of  right,  long  period, 
the  absence  of  interruption,  the  absence  of  adverse  claim, 
and  the  presence  of  the  opposite  party." 


CHAPTER  VTII. 

PARTITUm  OF  CONCEALED  PROPERTY. 

1  The  distribution  of  that,  which  was  concealed 
at  the  time  of  partition,  but  is  afterwards  discovcred- 
(  is  now  discussed  ).  On  this  Kdtyayana  says,^--It 
the  father  be  deceased,  let  the  sons  nieetmg  together 
divide,  with  their  brethren,  whatever  was  concealed  by 
any  of  the  co-heirs.  Effects  which  are  witheld  by  them 
from  each  other,  and  property  whicli  has  been  ill 
distributed,  being  subsequently  discovered  shall  be  dis- 
tributed in  equal  shares.      (So)  Bhrigu  (has  ordamed)."_ 

Because  the  phrase  "subsequently  discovered'  is 
inserted  in  the  text,  therefore  without  the  discovery 
by  means  of  human  proof,  of  anything  concealed,  neither 
can  a.  redistribution  be  made,  nor  can  recourse  be  had 
to  divine  proof  (or  ordeal).  Otherwise,  there  cannot  be 
a  perfect  distribution  in  any  case,  if  divine  proof  be  not 
resorted  to  ;  since,  through  the  influence  of  the  witch 
Suspicion,  some  efl"ects  may  be  deemed  to  he  somewhere 
concealed.  The  phrase  "ill  distributed"  shows  redistnbu, 
tion  of  what  has  been  imperfectly  distributed. 

2.  The  following  text  of  Manu,  Narada,  Vrihaspati 
and  Kdtyayana,  refers  to  a  case  of  perfect  distribution,— 
"Only  once  may  a  distribution  of  shares  take  place, 
only  once  may  ;i  maiden  be  given  (  in  marriage  ),  only 
once  may  the  eame  article  be  given  (by  an  owner)  :  these 
three  may  occur  but  once." 

3.  Likewise  the  following  text  of  Vrihaspati  cited  in 
the  Ratnakara,  namely,— "Whatever  has  been  enjoyed  by 
a  co-heir  as  his  share,  shall  not  be  interfered  with  :  should 
he,  who  has  signified  his  assent  to  a  distribution,  htigate 
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again,  the  king  shall  adjudge  his  own  share  to  him, 
and  shall  punish  him,  if  he  persists  in  litigation"  : — refers 
to  an  optional  inequality  in  the  shares,  but  not  to  an 
imperfect  distribution  caused  l)y  error  and  the  like. 
This  is  indicated  by  the  insertion,  in  the  text,  of  the  term 
**asseut." 

4.  From  the  phrase  "subsequently  discovered"  (§1) 
it  appears  that  the  distribution  takes  place  of  that  alone 
(  which  is  subsequently  discovered  )  :  but  what  has  been 
once  divided,  need  not  be  distributed  again. 

5.  The  phrase  "in  equal  shares"  is  inserted  (§1) 
with  a  view  to  obviate  any  such  argument  as  that 
by  reason  of  his  concealment,  no  share  or  a  small  share 
should  be  allotted  to  him  who  withheld. 

6.  "Bhrigu"  (  §  1  )  i.  e.  'has  ordained',  to  which 
the  accusative  is  the  meaning  of  the  whole  sentence. 

7.  Biswariipa,  Halayudha  and  others  offer  the 
following  explanation  (  of  the  text  of  Katyayana  ), 
namely, — Inasmuch  as  the  distribution  of  what  is 
subsequently  discovered,  follows  from  the  very  fact  of 
there  having  been  no  distribution  of  it,  the  text  (  §  1  ) 
was  intended  (by  the  sage)  to  show  that  the  offence  of 
theft  is  not  committed  in  such  a  case. 

8.  What  they  intend  is,  that  the  import  of  the  verb 
"to  steal"  is  inapplicable  to  a  case  of  concealment  'by 
a  co-heir.  Because  it  is  cle?.r  from  the  term  "another" 
in  the  text  of  Katya3^ana  which  says, — "Stealing  is 
defined  to  be  the  taking  of  another's  property," — that 
the   ownership   of  another   must   be    exclusive    of    the 
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ownership  of  the  taker.  As  for  instance,  if  the  Miulo-a 
be  unavailable,  then  the  Mrdsha  would  be  the  substitute 
for  it :  consequent^,  the  use  of  the  Masha  is  prohibited 
by  the  text, — "The  Masha  is  not  fit  for  sacrifice."  Here 
the  prohibition  refers  to  the  thing  composed  of  the  c(nisti- 
tuent  parts  of  the  Mdsha  alone,  but  not  to  that  formed 
of  the  constituent  parts  of  both  the  Miisha  and  the 
Mudga.  Similarly,  in  this  case  too,  theft  is  committed 
by  the  taking  of  effects  belonging  to  another  exclusively, 
but  not  by  the  enjoyment  of  joint  property  which  is 
common  to  himself  and  the  others.  Also  because,  of 
what  is  common  and  what  is  exclusive,  what  is  exclusive 
is  the  sooner  understood. 

9.  Consequently  theft  is  committed  by  stealing 
property,  distinctly  knowing  it  to  belong  to  another, 
and  not  by  using  another's  property  mistaking  it  for  his 
own.  This  is  the  opinion  of  Jinendra  and  the  authors 
of  the  Dayabhaga  and  the  Prayaschitta-viveka. 

10.  Their  assertion,  that  the  appropriation  of  another's 
property  by  mistaking  it  for  his  own,  is  not  theft,  appears 
unsatisfactory,  for  it  is  at  variance  with  the  following 
story  of  Nriga  in  the  Bhagabat, — "A  cow  belonging  to  a 
certain  eminent  priest,  strayed  into  my  herd  of  kine,  and 
being  confounded  with  them  was  given  by  me,  ignorant 
of  the  circumstance,  to  a  man  of  the  sacerdotal  order. 
The  owner  seeing  her  led  away,  claimed  her  for  his  own  ; 
and  the  other  replied,  she  was  mine  by  gift,  Nriga  gave 
her  to  me.  The  priests  contending  addressed  me,  setting 
forth  their  claims  :  You  are  the  giver,  said  the  one  ;  the 
lawless   taker,    said    the    other.      Hearing   this,    I    was 
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confounded.  For  that  sin  I  was  transformed  into  a 
lizaid,  since  which  time  I  have  seen  myself,  O  Lord  1  in 
tliis  degraded  form." 

1 1 .  But  if  many  rings  belonging  to  divers  persons  be 
mixed  together,  it  is  no  theft  if  one  sell  another's  ring  by 
mistake  for  his  own,  in  consequence  of  their  similarity  ; 
fo)-,  thev  were  placed  together  under  the  conviction,  that, 
in  the  case  of  many  articles  which  have  no  discrimina- 
tive mark,  as  cowries  and  the  like,  belonging  to  different 
persono,  being  intermixed,  no  offence  is  committed  if 
they  are  reciprocally  used  by  a  sort  of  barter  :  else  a 
person  would  not  do  so  under  the  apprehension  of 
offence.  But  if  through  dishonest}^  anything  is  so 
placed  for  profit,  then  theft  is  committed. 

12.  The  following  passage  of  the  Matsya-purana 
relates  to  a  case  like  this, — "The  man  who,  through  igno- 
rance makes  a  sale  of  another  man's  chattels,  is  faultless  ; 
but  one  that  knowingly  does  so,  merits  punishment 
as  a  thief."  This  text  intends  that  punishment  shall  not 
be  iuiiicted  upon  one  who  does  so  through  ignorance. 

13.  Therefore,  theft  is  the  disposal  of  propert}^ 
which  is  the  subject  of  the  exclusive  right  of  another 
person,  without  such  person's  consent,  and  with  the 
intention—"  this  is  mine,  and  shall  be  disposed  of 
according  to  my  pleasure." 

14  Sometimes  it  is  mental,  consisting  of  the 
intention  only.  In  other  instances  it  is  corporeal,  as  an 
actual  gift  or  sale  or  the  like. 
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15.  But  such  a  theft  is  not  possible  in -tlie  case  of 
the  property  of  the  undivided  brothers  and  the  Uke  :  for 
then  it  cannot  be  distinctly  ascertained  "this  is  mine  and 
that  is  another's." 

16.  To  the  same  effect  is  the  followino-  text  of 
K'Uy-Ayana, — "Effects  which  have  been  stolen  by  a  co- 
heir,  he  shall  not  be  compelled  by  violence  to  restore. 
A  coparcener  cannot  be  made  liable  for  the  enjoyment 
of  any  article  which  belongs  to  all  the  undivided  kinsmen." 
Here  "stolen"  is  used  metaphorically  :  he  should  be 
persuaded  to  restore  by  gentle  means,  but  not  by  violence. 
Should  an  unseparated  kinsman  consume  a  greater 
portion,  he  shall  not  be  required  to  refund  the  excess. 

17.  Thus  also,  there  is  no  offence  in  takino^  a  hidden 
treasure  which  is  found  ;  for,  it  is  a  thing  of  which  the 
owner  is  lost.  So  Manu  declares, — "When  the  king 
finds  a  treasure  he  shall  bestow  half  of  it  to  Brahmanas. 
But  a  learned  Brahmana  (finding  treasure)  shall  appro- 
priate the  whole  of  it,  because  he  is  the  lord  of  all.  If 
treasure  is  discovered  by  any  other,  the  king  takes  a 
sixth  of  it.  But  a  discoverer  who  gives  no  information 
to  the  king,  and  is  datecbed,  shall  be  bound  to  disgorge  it 
to  the  king,  and  shall  moreover  be  liable  to  punishnient." 

18.  Such  is  not  the  case  with  associated  traders  : 
for,  no  text  indicates  it.  On  the  contrary,  it  is  directed 
by  the  following  text  of  Y.njnav^alkya,  that  a  fraudulent 
partner  shall  be  dismissed  without  profit,  —  "Shall  turn 
out  a  deceitful  (partner)  profitless."  Traders  have  not, 
a.s  in  the  case  of  inherited  effects,  a  right  vested 
in  several  persons  with  i-espect  to  the  same  chattel. 
But,  by  reason  of  intermixture  their  right  of  property 
in  the  oo^ds  is  onlv  uncertain. 


CHAPTER  IX. 

STRIDHAXA    OR    WOMAN's    PROPERTY. 

1.  Stridhana  or  woman's  propert}?^  is  now  described. 
On  this  Kp-tyayana  says, — ^"The  wealth  which  is  earned 
by  mechanical  arts,  or  which  is  received  through 
affection  from  a  stranger,  is  subject  to  her  husband's 
dominion  ;  the  rest  is  pronounced  to  be  the  woman's 
propert}^"  What  is  received  from  a  stranger,  that  is 
from  a  person  not  sprung  from  the  family  of  her  father, 
mother  or  husband,  and  what  is  earned  by  mechanical 
arts  are  subject  to  the  husband's  control.  Hence  though 
the  goods  be  hers,  they  do  not  constitute  woman's  pro- 
pert}'',  because  she  has  not  independent  power  over  them. 
But  a  woman's  right  is  complete  in  other  descriptions 
of  property,  excepting  these  two  ;  for  she  has  the  sole 
power  of  making  gift  or  other  alienation. 

2.  Manu-and  Vishnu  declare,— "The  heirs  should 
not  divide  an  ornament  worn  during  her  husband's 
lifetime  :  they  are  degraded  if  they  partake  of  it.  * 
Medhdtithi  explains  tliis  text  in  tlie  following  way  : 
— An  ornament  or  the  like  though  not  given  by  the  hus- 
band, but  put  on  with  his  sanction,  becoines  the  property 
of  the  wife  by  that  act  alone. 

3.  Katyp-yana  says, — "That  which  is  received  by  a 
married  woman  or  a  maiden,  in  the  house  of  her  husband 
or  father,  from  her  husband  or  from  her  parents,  is  termed 
the  gift  of  afiectiouate  kindred.  The  independence  of 
Avomen  who  have  received  such  gifts  is  recognised  in  regard 
to  that  property  :  for  it  was  given  by  the  kindred  for  their 
maintenance  and  to  soothe  them.  The  power  of  women 
over  the    oifts  of  their   affectionate    kindred   is  declared 
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b}'-  all  the  sages,  both  in  respect  of  donation  and  sale 
according  to  their  pleasure."  What  is  obtained  from 
kind  relatives  of  her  father,  mother  or  husband  is  called 
the  gift  of  affectionate  kindred.  "To  soothe  them" 
that  is,  out  of  kindness  towards  them. 

4.  Ndrada  says, — "What  has  been  given  by  the 
affectionate  husband  to  his  wife,  she  may,  even  while 
he  is  dead,  consume  or  give  it  away  according  to  her 
pleasure,  excepting  immovable  property."  From  the 
adjective  "given  by  the  husband,"  it  appears  that 
mmovable  property,  other  than  that  given  by  the 
husband,  may  of  course  be  given  away. 

5.  Otherwise,  it  would  be  contradictor}^  to  what 
Kdtyayana  says,  namely, — "according  to  her  pleasure, 
even  in  immovables." 

6.  Kr.tyayana  cited  in  the  Kalpataru  and  Eatna- 
kara  declares, — "She  w^ho  is  malicious,  or  shameless,  or 
dissipator  of  wealth  or  adulterous  is  not  entitled  to 
woman's  property." 

7.  Yajnavalkj^a  says, — "A  husband  is  not,  if 
unwilling,  bound  to  make  good  the  property  taken  by 
him  at  a  time  of  famine,  or  for  the  performance  of  a 
religious  ceremony,  or  during  illness  or  while  under 
restraint."  "Restraint"  is,  when  the  creditor  and  the 
like  (forcibly)  obstructs  the  preparation  of  food. 

8.  But  (if  taken)  in  any  other  circumstance,  the 
following  rule  propounded  by  Katyayana  is  to  be 
followed, — "Neither  the  husband,  nor  the  son,  nor  the 
father,  nor  the  brother,  is  entitled  to  the  appropriation 
or  disposal  of  woman's  property." 


CHAPTER  X. 

SUCCESSION    TO    WOMAn's    PROPERTY. 

1.  111  the  next  place  succession  to  woman's  property 
is  explained.  On  this  Devala  says, — "A  woman's 
property  is  common  to  her  sons  and  maiden  daughters, 
when  she  is  dead  ;  but  if  she  leave  no  issue,  her  husband 
shall  take  it,  her  mother  her  brother  or  her  father." 

2.  Here  equal  right  of  sons  and  maiden  daughters 
is  indicated  by  the  conjunctive  compound  (  sons  and 
maiden  daughters). 

3.  In  default  of  the  one,  the  propert}^  goes  to  the 
other. 

4.  On  failure  of  both  of  them,  the  succession  de- 
volves, with  equal  right,  on  the  married  daughter  who 
has  a  son,  and  on  her  who  is  likely  to  have  one,  for  they 
are  capable  of  conferring  spiritual  benefits  on  their  mother 
through  the  instrumentality  of  their  sons  who  can  present 
funeral  oblations  to  the  manes  of  their  maternal  grand- 
father, which  are  shared  b}^  the  deceased.  This  is  declared 
by  Satatapa, — "The  mother  partakes  of  whatever 
is,  after  the  ceremony  of  Sapindikarana,  presented  to 
the  manes  of  the  ancestors." 

5.  So  also  Narada  saj^s, — "On  failure  of  the  son 
the  daughter  inherits  :  for  she  equally  continues  the 
lineao-e." 

o 

6.  Consequently,  on  default  of  daughters  of  this 
description,  succession  devolves  on  the  son's  son. 

7.  On  his  default  the  property  goes  to  the  daughter's 
son,  since  the  daughter's  son  is,  in  the  following  text  of 
Manu,    declaiod  to  be  similar  to  a  son's  son, — -"Also  the 
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son  of  a  daughter  delivers  him  in  the  next  wnrld  like 
the  son  of  a  son  :"  and  since  it  is  looically  consistent ;  for, 
tlie  married  dauo-hter  is  debarred  from  inheritance  by 
the  son,  therefore  the  son  of  the  debarred  daughter, 
should  'be  excluded  by  the  son  of  the  person  who  bars 
her  claim. 

8.  On  his  default,  the  son's  grandson  (succeeds), 
because  he  presents  oblations  which  she  (the  deceased 
proprietor)  partakes  of. 

9.  On  failure  of  these,  the  barren  and  the  widowed 
dauohters  succeed  to  their  mother's  property  ;  since  they 
too  are  her  children. 

10.  On  their  default  the  property  devolves  on  the 
husband. 

11  This  however  does  not  refer  to  the  property 
which  was  given  by  the  parents  ;  for  to  that  the  brother 
succeeds  (in  preference  to  the  husband.)  To  this  eftect 
is  the  following  text  of  the  senior  Kdtyayana,— "Immo- 
vable property  which  has  been  given  by  the  parents  to 
their  daughter,  descends  always  to  her  brother,  if  she 
die  without  leaving  issue." 

12.  But  to  tlie  property  received  by  the  mother  at 
the  time  of  her  marriage,  the  maiden  and  the  mai-ried 
daughters  succeed  notwithstanding  the  sons,  by  reason 
of  the  text  of  Vasishtha  which  says,— "Let  the  females 
share  the  nuptial  presents  of  their  mother." 

13.  "A  woman's  separate  property  goes  to  her 
daughters,  maiden  and  those  not  actually  married." 
From    this  text  of  Gotama,    it  follows    that  the  nuptial 
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presents  descend  first  to  tlie  maiden,  that  is,  unaffianced 
daughters  ;  in  their  default,  to  those  daughters,  that  are 
affianced  but  not  actually  married  :  on  failure  of  these, 
they  appertai-n  to  the  married  daughters  injplied  by  the 
term  "and"  ;  because  it  is  first  generally  laid  down,  "A 
woman's  property  goes  to  her  daughters,"  but  the  con- 
cluding portion  namely  ''maiden  and  those  not  actually 
married,"  is  intended  to  shew  the  order  of  succession. 

14.  Manu  clearly  says, — "Property  given  to.  the 
mother  on  her  marriage  (yautuka)  is  exclusively  the 
share  of  her  unmarried  daughter."  Here  the  word 
"yautuka"  is  derived  from  the  verb  "yu"  signifying  "to 
unite  :"  and  the  union  of  luisband  and  wife  arises  from 
marriage,  since  this  is  indicated  by  the  following  sacred 
text  (recited  at  the  time  of  marriage), — "What  is  thy 
heart,  let  that  become  mine,  and  what  is  my  heart  let 
that  become  thine."  The  reading  "Yautaka"  is  equally 
correct.  The  latter  is  adopted  by  Vachaspati-misra  and 
Kdyamukuta. 

15.  The  time  of  marriage  means,  time  previous 
and  posterior  to  the  actual  time  of  marriage.  This  is 
described  in  the  Treatise  on  Marriage,  to  begin  from  the 
Sraddha  for  prosperity,  and  to  end  with  the  ceremony 
of  prostrating  before  the  husband. 

16.  As  for  the  passage  of  Manu, — "The  wealth  of 
a  woman  which  has  been  in  any  manner  given  to  her  by 
her  father,  let  the  Brahmani  daughter  take  :  or  let  it 
belong  to  her  offspring  :"  since  the  text  specifies  "given 
by  her  father",  the  meaning  must  be  that  property  which 
was   given  to  her  by  her  father,   even  at  any  time  other 
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than  that  of  the  nuptials  shall  l)el()no-  exclusively  to  her 
daughter  ;  and  the  term  Bn'ihniaoi  signifies  any  daughter. 
Or,  the  text  may  signify  that  the  Brahinani  damsel 
being  daughter  of  a  contemporary  wife,  shall  take  the 
property  of  the  Kshatrlya  and  other  wives  dying  child- 
less, which  had  been  o-iven  t(»  tliem  bv  their  fjithers. 
The  precept,  hoM-ever,  which  directs  that  the  property 
of  a  childless  woman  shall  o-o  to  her  survivinof  husband, 
does  not  here  take  effect. 

17.  On  default  of  these,  the  son  succeeds  :  since 
Manu  savs, — "On  failure  of  dauo-hters,  the  inheritance 
goes  to  sons." 

18.  Similarly  also  otlier  texts  declaring  the  succes- 
sion of  daughters  previous  to'  that  of  sons  refer  to  this 
description  of  woman's  propeitv. 

19.  On  failure  of  sons  and  the  others,  a  woman's 
nuptial  presents  g'o  to  the  liusliand,  if  the  marriage  cere- 
mony was  of  any  of  the  five  forms  beofinnino;  with  the 
Brahma  :  but  if  it  was  of  any  of  the  three  forms  begjn- 
ing  with  the  A'sura,  the  property  appertains  to  the 
mother  ;  and  on  her  default,  to  the  father, 

20.  As  is  declared  by  Manu, — "It  is  admitted  that 
the  property  of  a  woman  married  b}^  the  ceremonies 
called  BnUima,  Daiva,  A'rsha,  Gandharva  and  Praja- 
patya,  shall  go  to  her  husband,  if  she  die  without  issue. 
But  her  wealth  g-iven  to  her  on  marriao-e  in  the  form 
called  A'sura,  or  in  either  of  the  other 'two  (Rakshasa 
and  Paisacha  )  is  ordained,  on  her  death  without  issue, 
to  become  tlic  pi'operty  of  h^r  mother  and  father." 
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21.  Bau<lli?'.yana  declares  the  order  of  succession 
to  tlie  pi'operty  of  a  maiden, —  "The  wealth  of  a  maiden, 
let  the  uterine  hrothers  themselves  take  :  on  failure 
of  tliem,  it  shall  helon^f  to  the  mother  :  or  if  she  he 
dead,  to  the  father." 

22.  Since,  order  is  expressed  in  this  text,  therefore 
in  the  previou.s  text  (  §  20  ),  "the  mother  and  father'* 
succeed  ii)  the  order  in  which  they  are  read,  but  not 
jointly,  agreeably  to  .the  conjunctive  compound. 

23.  Vi-lliaspati  says, — -The  mother's  sister,  the  wife 
of  the  maternal  uncle,  the  wife  of  the  paternal  uncle,  the 
father's  sister,  the  mother-in-law,  and  the  wife  of  an  elder 
brother,  are  pronoimced  to  be  similar  to  the  mother.  If 
they  have  no  issue  of  their  body,  nor  son  (  of  a  rival 
wife  )  nor  daughter's  son,  nor  son  of  these  persons,  the 
sister's  son  and  the  rest  shall  take  their  property. 

24.  Both  sons  and  daughters  are  included  by  the 
term  "  issue  of  the  body  : "  by  "  son  "  is  meant  the  son 
of  a  ri  .al  wife  ;  for  a  passage  of  law  declares, — "If 
among  all  the  wives  of  the  same  Jiusband,  one  brings 
forth  a  male  child,  Manu  has '  declared  them  all,  by 
means  of  that  son,  to  become  mothers  of  male  issue." 
Nor  is  the  term  "  son  "  meant  to  be  in  apposition  with 
"  the  issue  of  the  body  ;  "  for  it  would  be  superfluous, 
and  the  sister's  son  or  any  other  remote  heir  would  have 
the  right  of  succession,  although  a  son  of  a  contemporary 
A^dfe  be  living  :  "  son  of  these  persons  "  comprises  the 
son's  son  and  the  rival  wife's  son's  son,  but  not  the  son 
of  a  daughter's  son  ;  since  he  does  not  present  oblations 
to  the  manes  of  her  husband,  which  she  partakes  of 
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25.  Here  agreeably  to  what  has  been  said  before, 
the  rival  wife's  son  and  grandson  succeed  after  tlie  heirs 
down  to  the  daughter's  son.  But  it  should  not  be 
asserted  that  they  take,  also  on  failure  of  the  heirs 
beginning'  with  husband  and  ending  in  father,  mentioned 
before  ;  because  the  husband  and  the  rest  have  no 
capacity  to  present  oblations  which  are  enjoyed  by  the 
deceased  proprietress. 

26.  Therefore,  on  failure  of  the  heirs  do wni  to  the 
grandson  of  the  rival  wife,  who  are  indicated  by  the  term 
"nor"  in  the  phrase  "nor  son  of  these  persons,"  (§  23)  ;  and 
also  on  failure  of  the  heirs  beginning  with  husband  and 
endino-  in  father,  who  are  mentioned  in  the  folio wino- 
■text  of  Devala,  nameh^, — "A  woman's  property,  when  she 
is  dead,  becomes  the  common  inheritance  of  her  sons  and 
daughters  ;  in  default  of  children,  let  her  husband,  mother, 
brother  or  lather,  take  ;" — the  succession  to  woman's 
property  devolves  on  her  sister's  son,  her  husband's  sister's 
son,  her  husband's  brother's  son,  her  brother's  son,  her  son- 
in-law  and  her  husband's  younger  brother,  in  preference 
to  her  father-in-law,  her  husband's  elder  brother  and  the 
like.    Since,  there  is  no  other  way  of  reconciling  the  texts. 

27.  On  this  subject,  because  the  following  text  of 
Manu,in  the  Chapter  on  Inlieritance,  declares, — "To  three 
ancestors  must  libation  of  water  be  OTven  at  their    obse- 
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quies  ;  for  three,  is  funeral  oblation  of  food  ordained  ;  the 
fourth  is  the  giver  of  these  oblations  ;  but  the  fifth  has  no 
concern  in  them  ;"  and  Ydjnavaikya  declares, — "Among 
these  the  giver  of  oblations  is  the  heir  ;"  and  in  the  text 
of  Vrihaspati  (§23)  the  son  ship  of  the  sister's  son  and 
the  rest,  is  indicated  by  the  passage,  "are  pronounced 
similar  to  the  in  other  :" 

H 
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39.  It  must  not  be  supposed  that  the  text  "mother's 
sister  &c."  (§  23)  is  appheable  when  there  is  a  failure 
of  the  Sapindas  :  for,  in  this  enumeration  of  heirs* 
the  husband's  younger  brother,  his  son  and  the  son  of 
the  husband's  elder  brother  are  included,  but  the  hus- 
band's father  and  elder  brother  who  are  more  proximate 
are  omitted. 


CHAPTER  XI. 

SUCCESSIOX    TO    THE    ESTATE    OF    A    MALE    WHO    LEAVES 
NO    MALE    ISSUE. 

1.  In  the  next  place  are  determined  the  heirs  to 
the  estate  of  one,  who  leaves  no  male  issue. 

2.  Yujnavalkya  says, — The  wife  and  the  daughters 
also,  both  parents,  brothers  likewise,  and  their  sons,  gen- 
tiles, cognates,  a  pupil,  and  a  fellow-student  :  on  failure 
of  the  first  among  these,  the  next  in  order  is  heir  to  the 
estate  of  one  who  departed  for  heaven,  leaving  no  male 
issue.     This  rule  extends  to  all  classes. 

3.  Likewise  Vishnu  sajrs, — The  wealth  of  him,  who 
leaves  no  male  issue,  goes  to  his  wife  ;  on  failure  of  her, 
it  devolves  on  the  daughters  ;  if  there  be  none,  it  belongs 
to  the  father  ;  if  he  be  dead,  it  appertains  to  the  mother  ; 
on  failure  of  her,  it  goes  to  the  brothers  ;  after  them  it 
descends  to  the  brother's  son  ;  if  none  exist,  it  passes  to 
the  Sakutyas  ;  in  their  default,  it  devolves  on  Bandhus ; 
on  failure  of  them,  it  goes  to  the  pupil ;  on  his  default, 
it  goes  to  the  fellow-student ;  and  for  want  of  all  these 
heirs,  the  property  escheats  to  the  king,  excepting  the 
wealth  of  a  Brahmana. 
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25.  Here  agreeably  to  what  has  been  said  before, 
the  rival  wife's  son  and  grandson  succeed  after  the  heirs 
down  to  the  daughter's  son.  But  it  should  not  be 
asserted  that  they  take,  also  on  failure  of  the  heirs 
beginning  with  husband  and  ending  in  father,  mentioned 
before  ;  because  the  husband  and  the  rest  have  no 
capacity  to  present  oblations  which  are  enjoyed  by  the 
deceased  proprietress. 

26.  Therefore,  on  failure  of  the  heirs  down  to  the 
grandson  of  the  rival  wife,  who  are  indicated  by  the  term 
"nor"  in  the  phrase  "nor  son  of  these  persons,"  (§  23)  ;  and 
also  on  failure  of  the  heirs  beofinninof  with  husband  and 
ending  in  father,  who  are  mentioned  in  the  following 
text  of  Devala,  namely, — "A  woman's  property,  when  she 
is  dead,  becomes  the  common  inlieritance  of  her  sons  and 
daughters  ;  in  default  of  children,  let  her  husband,  mother, 
brother  or  father,  take  ;" — ^the  succession  to  woman's 
property  devolves  on  her  sister's  son,  her  husband's  sister's 
son,  her  husband's  brother's  son,  her  brother's  son,  her  son- 
in-law  and  her  husband's  younger  brother,  in  preference 
to  her  father-in-law,  her  husband's  elder  brother  and  the 
like.    Since,  there  is  no  other  way  of  reconciling  the  texts. 

27.  On  this  subject,  because  the  following  text  of 
Manu,in  the  Chapter  on  Inheritance,  declares, — "To  three 
ancestors  must  libation  of  water  be  given  at  theii  obse- 
quies ;  for  three,  is  funeral  oblation  of  food  ordained  ;  the 
fourth  is  the  giver  of  these  oblations  ;  but  the  fifth  has  no 
concern  in  them  ;"  and  Ydjnavalkya  declares, — "Among 
these  the  giver  of  oblations  is  the  heir  ;"  and  in  the  text 
of  Vrihaspati  (§  23)  the  sonship  of  the  sister's  son  and 
the  rest,  is  indicated  by  the  passage,  "are  pronounced 
similar  to  the  mother  :" 
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39,  It  must  not  be  supposed  that  the  text  "mother's 
sister  &c."  (§  23)  is  apphcable  when  there  is  a  faihire 
of  the  Saj^indas  :  for,  in  tliis  enumeration  of  heirs, 
the  husband's  j^ounger  brotlier,  his  S(m  and  the  son  of 
the  husband's  elder  brother  are  included,  but  the  hus- 
band's father  and  elder  brother  who  are  more  proximate 
are  omitted. 


CHAPTER  XI. 

SUCCESSION    TO    THE    ESTATE    OF    A    MALE    WHO    LEAVES 
NO    MALE    ISSUE. 

1.  In  the  next  place  are  determined  the  heirs  to 
the  estate  of  one,  who  leaves  no  male  issue. 

2.  Ydjnavalk3^a  says, — The  wife  and  the  daughters 
also,  both  parents,  brothers  likewise,  and  their  sons,  gen- 
tiles, cognates,  a  pupil,  and  a  fellow-student  :  on  faihire 
of  the  first  among  these,  the  next  in  order  is  heir  to  the 
estate  of  one  who  departed  for  heaven,  leaving  no  male 
issue.     This  rule  extends  to  all  classes. 

3.  Likewise  Vishnu  says, — Tlie  wealth  of  him,  who 
leaves  no  male  issue,  goes  to  his  wife  ;  on  failure  of  her, 
it  devolves  on  the  daughters  ;  if  there  be  none,  it  belongs 
to  the  father  ;  if  he  be  dead,  it  appertains  to  tlie  mother  ; 
on  failure  of  her,  it  goes  to  the  brothers  ;  after  them  it 
descends  to  the  brother's  son  ;  if  none  exist,  it  passes  to 
the  Sakulyas  ;  in  their  default,  it  devolves  on  Bandhus  ; 
on  failure  of  them,  it  goes  to  the  pupil ;  on  his  default, 
it  goes  to  the  fellow -student ;  and  for  want  of  all  these 
heirs,  the  property  escheats  to  the  king,  excepting  the 
wealth  of  a  BrtUimana. 
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4.  In  the  above  texts,  the  tei-in  '"male  issue"  indicates 
sons,  grandsons  and  great-grandsons  ;  because  they  equally 
present  oblations  in  the  Parva  days. 

5.  Accordingly,  in  a  text  Baudhayana,  after 
mentioning  sons,  grandsons  and  great-grandsons,  says, 
"male  issue  of  the  body  being  left,  the  property  must  go 
to  them." 

6.  That  text  runs  as  follows, — "The  paternal  great- 
grandfather the  grandfather,  and  the  father,  the  man 
himself,  his  brothers  of  the  whole  blood  ;  his  son  grand- 
son and  great-grandson  by  a  woman  of  the  same  tribe  : 
all  these  partaking  of  undivided  oblations  are  pronounced 
Sapindas.  Those  who  share  divided  oblations  are  called 
^akulyas.  Male  issue  of  the  body  being  left,  the  property 
must  go  to  them.  On  failure  of  Sapindas  or  near  kindred, 
Sakulyas  or  remote  kinsmen  are  heirs." 

7.  The  meaning  of  the  passage  is  this  : — Since  a 
person  (when  deceased)  partakes  of  the  funeral  oblations 
presented  to  the  three  ancestors  beginning  with  the 
father,  through  the  union  of  oblations  (effected  by  the 
ceremony  called  Sapindikarana)  ;  and  since  the  three 
descendants  present  oblations  to  the  deceased  ;  and  since 
he,  who,  while  living,  presents  an  oblation  to  an  ances- 
tor, partakes,  while  deceased,  of  oblations  presented 
to  the  same  person,  as  participating  in  the  oftering  at 
obsequies  :  therefore  the  middlenlost  (of  the  seven)  who 
while  living  offered  food  to  the  manes  of  ancestors,  and 
when  dead,  partook  of  offerings  made  to  them,  becomes 
the  object  to  which  the  oblations  of  his  descendants  were 
addressed  in  their  lifetime,  and  shares  with  them,  when 
they  are  deceased,  the  food  which  must  be  offered  by  the 
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moderation,  enjo}^  (the  property  of  her  husband.)  After 
her,  the  heirs  shall  take."  "According  to  her  plea- 
sure," intends,  for  the  purposes  of  religion. 

15.  Likewise  Vyasa  ordains, — "O  sweetfaced  !  a 
woman,  who  is  always  assiduous  in  the  performance  of 
religious  observances,  conveys  (to  a  region  of  everlast- 
ing bliss )  botli  herself  and  her  husband  abiding  in 
another  world." 

16.  A  text  of  law  cited  in  the  Madanaparijata  is  as 
follows, — "Whatever  is  most  desirable  in  the  world,  and 
whatever  was  most  liked  b}^  the  husband,  should  be 
bestowed  on  a  meritorious  man,  by  a  woman  desirous  of 
gratifying  her  (deceased)  husband." 

17.  "Keeping  unsullied  the  bed  of  her  husband"  in- 
tends, one  who  knows  no  other  man  than  the  husband. 
Accordingly,  in  that  part  of  the  Harivansa  which  treats  of 
religious  observances,  it  is  said, — "O  auspicious  Arun- 
dhati !  of  unchaste  women,  all  good  acts  consisting  of  gift, 
fasting  and  merits,  likewise  all  religious  observances  are 
fruitless." 

1 8.  Also  Brihan-Manu  says, — "Let  the  sonless  wife, 
keeping  unsullied  the  bed  of  her  husband,  and  persevering 
in  religious  observances,  offer  his  oblations  and  take  (his) 
entire  share."  The  term  'his'  which  occurs  in  the  phrase 
"his  oblations"  is  to  be  construed  also  with  'share' ;  and 
since  the  term  'his'  denotes  the  husband,  therefore  the 
wife  takes  the  entire  share  i.  e.,  the  whole  estate  left 
by  the  husband,  and  not  so  much  only  as  is  sufficient 
for  her  subsistence. 
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4.  In  the  above  texts,  the  term  "male  issue"  indicates 
sons,  grandsons  and  great-grandsons  ;  because  they  equally 
present  oblations  in  the  Parva  days. 

5.  Accordingly,  in  a  text  Baudhayana,  after 
mentioning  sons,  grandsons  and  great-grandsons,  says, 
"male  issue  of  the  body  being  left,  the  property  must  go 
to  them." 

6.  That  text  runs  as  follows, — "The  paternal  great- 
grandfather the  grandfather,  and  the  father,  the  mau 
himself,  his  brothers  of  the  whole  blood  ;  his  son  grand- 
son and  great-grandson  by  a  woman  of  the  same  tribe  : 
all  these  partaking  of  undivided  oblations  are  pronounced 
Sapindas.  Those  who  share  divided  oblations  are  called 
Sakulyas.  Male  issue  of  the  body  being  left,  the  property 
must  go  to  them.  On  failure  of  Sapindas  or  near  kindred, 
Sakulyas  or  remote  kinsmen  are  heirs," 

7.  The  meaning  of  the  passage  is  this  : — Since  a 
person  (when  deceased)  partakes  of  the  funeral  oblations 
presented  to  the  three  ancestors  beginning  with  the 
father,  through  the  union  of  oblations  (effected  by  the 
ceremony  called  Sapindikarana)  ;  and  since  the  three 
descendants  present  oblations  to  the  deceased  ;  and  since 
he,  who,  while  living,  presents  an  oblation  to  an  ances- 
tor, partakes,  while  deceased,  of  oblations  presented 
to  the  same  person,  as  participating  in  the  oftering  at 
obsequies  :  therefore  the  middlemost  (of  the  seven)  who 
while  living  offered  food  to  the  manes  of  ancestors,  and 
when  dead,  partook  of  offerings  made  to  them,  becomes 
the  object  to  which  the  oblations  of  his  descendants  were 
addressed  in  their  lifetime,  and  shares  .with  them,  when 
they  are  deceased,  the  food  which  must  be  offered  by  the 
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moderation,  eiijo}'  (the  property  of  her  hutibaiid.)  After 
her,  the  Ijeirs  shall  take."  "According  to  her  plea- 
sure," intends,  for  the  purposes  of  religion. 

15.  Likewise  Vj^iisa  ordains, — "O  sweetfaced  !  a 
v.onian,  who  is  always  assiduous  in  the  performance  of 
religious  observances,  conveys  (to  a  region  of  everlast- 
ing bliss)  both  herself  and  her  husband  abiding  in 
another  world." 

]  fi.  A  text  of  law  cited  in  tlie  Madanapdrijata  is  as 
follows, — "Whatever  is  most  desirable  in  the  world,  and 
whatever  was  most  liked  b}-  the  husband,  should  be 
bestowed  on  a  meritorious  man,  by  a  woman  desirous  of 
gratifying  her  (deceased)  husband." 

17.  "Keeping  unsullied  the  bed  of  her  husband"  in- 
tends, one  who  knows  no  other  man  than  the  husband. 
Accordingly,  in  that  part  of  the  Harivansa  w^hich  treats  of 
religious  observances,  it  is  said,— "O  auspicious  Arun- 
dhati !  of  unchaste  women,  all  o-ood  acts  consistinof  of  o-ift, 
fasting  and  merits,  likev/ise  all  religious  observances  are 
fruitless." 

18.  Also  Brihan-Manu  says, — "Let  the  sonless  wife, 
keej^iug  unsullied  the  bed  of  her  husband,  and  persevering 
in  religious  observances,  offer  his  oblations  and  take  (his) 
entire  share."  The  term  'his'  which  occurs  in  the  phrase 
"his  oblations"  is  to  be  construed  also  with  'share'  ;  and 
since  the  term  'his'  denotes  the  husband,  therefore  the 
wdfe  takes  the  entire  share  i.  e.,  the  whole  estate  left 
by  the  husband,  and  not  so  much  only  as  is  sufficient 
for  her  subsistence. 
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19.  By  the  term  ''  wife'  (Patni)  is  intended,  the 
wife  of  the  same  class  with  tlie  husband  ;  since  it  is  ex- 
pressed (in  several  texts)  that  "  the  senior  wife  takes 
the  wealtlu)" 

20.  Seniority"  (among  wives)  is  described  by  Manu, 
tlms — "  When  regenerate  men  take  wives  both  of  their 
own  class  and  others,  tlie  seniority,  honour  and  apart- 
ment of  those  wives  must  bo  settled  according  to  the 
order  of  their  classes." 

21 .  Narada  ordains  mere  maintenance  of  wives  others 
than  those  of  the  same  class, — "Of  brothers  if  any 
one  departs  without  issue,  or  enters  into  a  religious 
order,  let  the  rest  divide  his  wealth  excepting  the 
wives'  separate  property.  Let  them  allow  a  mainten- 
ance to  the  wives  (stri)  for  life,  provided  these  pre- 
serve unsullied  the  bed  of  their  lord.  But  if  they  be- 
have otherwise,  the  brethren  may  resume  that  allow- 
ance."    '  Departs'  means,  dies. 

22.  Thus,  as  there  is  a  distinction  between  a  wife 
taken  from  the  same  class  and  one  who  is  not  so,  texts 
like  the  following  should  be  interpreted  with  reference 
to  this  distinction, — "  Next  let  brothers  of  the  w4iole 
blood  or  also  equal  daughters  divide  the  heritage  of 
him  who  leaves  no  male  issue  ;  or  let  the  existing  father, 
or  brothers  belonging  to  the  same  tribe,  or  the  mother, 
or  the  wife,  inherit  in  their  order  ;  but  on  failure  of  these, 
let  the  nearest  of  the  kinsmen  succeed."  ^Equal'  means, 
appertaining  to  the  same  class  ;  *  existing'  signifies, 
survivincr. 
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23.  In  fact,  however,  the  order  mentioned  in  this 
text  is  not  to  be  accepted  in  all  cases  ;  since,  that  would 
be  inconsistent  with  the  text  cited  below,  which  bases 
the  order  of  succession  on  the  degrees  of  spiritual  bene- 
fit, conferred  upon  the  deceased  proprietor.  Hence  it  is 
that  the  terms  'or'  and  'or  also'  are  repeated  in  the  text, 
on  purpose  to  show  that  no  importance  is  to  be  attached 
to  the  order. 

24.  On  failure  of  the  wife  {Patni)  the  daughters 
(succeed.)  Here  by  the  plural  number  {§  2)  are  included 
the  maiden  and  the  married  daughters,  also  the  daughter's 
son. 

25.  Now  the  order  of  succession  among  the  maiden 
and  the  married  daughters  is  indicated  by  the  following 
text  of  Pardsara, —  "  Let  the  maiden  daughter  of  one 
who  dies  without  leaving  male  issue,  take  the  inheri- 
tance ;  on  failure  of  her,  the  married  one." 

2fi.  In  default  of  these,  the  daughters'  son  (in- 
herits). Because  in  a  text  of  Manu,  namely, — '*  In 
this  world  there  is  no  difference  in  law  between  a  son's 
son  and  a  daughter's  son  ;  since,  their  father  and  mother 
both  sprang  from  the  body  of  the  same  man," — the 
daughter's  son  is  declared  to  be  equivalent  to  the  son's 
son,  consequently  as  the  son's  son  succeeds  on  failure  of 
the  sons,  so  the  daughter's  sou  inlierits  in  default  of  the 
daughters. 

27.  Accordingly,  Visluui  cited  b}^  Govindaraja 
says, — "  In  a  family  destitute  of  sons  and  grandsons, 
the  dauGfhter's  sons  inherit  the  estate  ;  for  the  son's 
son  and  the  daughter's  son  are  alike  in  the  performance 
of  obsequies  of  the  ancestors." 
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28.  If  there  be  no  daughter's  son,  the  parents 
(succeed).  Of  these,  first,  the  father,  and  then  the 
mother,  succeeds,  agreeably  to  the  text  of  Vishnu,  cited 
before,  (§3). 

29.  In  their  default,  the  brothers  (succeed.)  Here 
too,  the  plural  number  is  used  (§  2)  for  the  purpose  of 
showing'  that  the  succession  is  different  according-  as  the 
brothers  are  uterine  (full),  or  consanguine,  or  re-united. 

30.  Hence,  of  an  uterine  brother  and  one  born  of 
the  step-mother,  though  they  are  sprung  from  the  same 
father,  the  uterine  brother  alone  succeeds,  but  not  the 
step-brother ;  because  the  former  presents  oblations  to 
six  ancestors  which  the  deceased  was  bound  to  offer, 
but  the  latter  offers  oblations  to  the  three  paternal  an- 
cestors only. 

30.  According  to  the  opinion  of  some,  however, 
even  a  step-brother  who  is  re-united  equally  succeeds  to 
a  brother's  property,  with  an  uterine  brother.  But  if 
an  uterine  brother  be  re-united,  he  alone  takes,  and  not 
a  step-brother  though  re- united. 

32.  On  this  subject  Yajnavalkya  says, — (1)  "  A 
re-united  brother  shall  keep  the  share  of  his  re-united 
co-heir  who  is  deceased;  or  shall  deliver  it  to  his  issue. 
But  an  uterine  brother  shall  thus  retain  or  deliver  the 
alloti'»'?nt  of  his  uterine  brother.  (2)  A  half  brother, 
however,  being  again  associated,  may  take  the  heritao-e  ; 
not  a  half  brother  (who  is  not  re-united)  :  or  an  (uterine 
brother)  though  not  associated  may  obtain  the  proper- 
ty, and  not  the  son  of  a  different  mother,  who  is  re- united. 
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33.  Vrihaspati  describes  a  re-united  (kinsman), 
thus, — "  He,  who  being  separated,  dwells  again  through 
affection,  with  the  father,  brother  or  uncle,  is  called,  Re- 
united." 

34.  Therefore,  Re-union  is  the  dwelling  together 
through  affection,  after  separation,  of  the  father  and 
the  son,  or  of  the  brothers,  or  of  the  uncle  and  the  bro- 
ther's son,  as  the  case  may  be  :  one  forming  re-union  is 
called  Re -united. 

35.  When  a  person,  who  is  thus  re-united,  dies, 
his  re-united  co-heir  should  allot  his  share  to  his  issue  : 
on  failure  of  his  issue,  shall  take  it  himself,  (§  32). 

36.  The  passage, — "  But  a  uterine  brother  shall 
thus  retain  or  deliver  the  allotment  of  his  uterine  bro- 
ther," (§  32) — is  to  be  explained  in  the  same  way. 

37.  On  this,  a  special  rule  is  propounded  by  Yama, — 
*'  Undivided  immovable  property  goes  to  all  (the  bro- 
thers.) But  never  should  separated  immoveable  estate 
be  taken  by  half-brothers."  'All,'  that  is,  all  the  whole 
and  half  brothers.  The  inference  which  is  deduced  from 
the  sense  of  this  text  is,  that  exclusive  of  immoveable 
property,  everything  (else)  whether  divided  or  un- 
divided, appertains  to  the  uterine  (full)  brother  alone. 

38.  Manu  cleai'ly  says, — "  Of  these  (re-united 
brothers)  if  the  eldest  or  the  youngest  or  any  other  be 
deprived  (of  his  share)  previous  to  the  allotment  of 
shares,  or  dies,  his  share  is  not  cancelled."  "  Previous  to 
the  allotment  of  shares,"  means,  previous  to  partition  ; 
"be  deprived  of  his  share"  /.  e.  by  entering  into  a  reli- 
gious order,  and  the  like. 
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39.  As  to  who  are  entitled  to  that  share,  the  same 
lawgiver  says, — ■''  The  assembled  uterine  brotliers  shall 
together  equally  divide  the  same  (share)  ;  also  brothers 
who  are  re-united,  and  sisters  born  of  the  same  mother," 

40.  Vrihaspati  says, — "  When  separated  brothers 
dwell  together  through  affection,  then  among  these  there 
is  no  specific  deduction  for  seniority  when  re-distribu- 
tion takes  place  ;  should  any  co-heir  enter  into  any 
religious  order  or  die,  his  share  is  not  cancelled,  but  is  to 
be  allotcdd  to  his  uterine  brother  :  if  there  be  any  sister 
she  is  entitled  to  a  share  of  it.  This  is  the  law  (regula- 
ting the  succession  to  the  property)  of  one  without  issue 
and  having  neither  wife  nor  father  (surviving him.)  But 
if  any  one  of  the  re-united  brethren  acquires  property  by 
means  of  science,  heroism  and  the  like  ;  two  shares  should 
be  allotted  to  him,  and  the  rest  shall  take  equal  shares," 

41.  Here,  it  is  to  be  understood,  that  the  absence  of 
the  specific  deduction  for  the  eldest  among  the  re-united 
brothers,  refers  to  the  three  higher  tribes  ;  because  as 
regards  the  Sudras,  there  is  cihvays  this  absence  of  specific 
deducticm  for  the  eldest,  (and  not  only  after  re-union). 

42.  This  is  declared  also  by  Manu,— "  All  the 
sons  of  the  twice-born,  who  sprang  from  mothers  of  the 
same  class,  shall,  after  setting  apart  the  specific  deduc- 
tion for  the  eldest,  divide  equally.  But  a  woman  of  tlie 
same  class  only,  and  not  of  a  different  class,  may  become 
the  wife  of  a  SiiinM.  Those  that  are  born  of  her  become 
equal  sharers,  altiiough  there  may  be  hundred  sons." 

43.  Kulliika-Bhatta  comments  on  the  term  '  e(jual 
sharers'  in  the  following  way. —become  only  equal  parti- 
cipators /.  e.  shall  not  allow  the  specific  deduction  for 
seniority  to  aiiv  one, 
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44.  This  is  also  consonant  with  reason  ;  since,  as  in 
tlie  text, — "To  the  eldest  is  to  be  allotted  the  twentieth 
part,  and  the  best  of  all  chatties,  half  of  that  to  the 
middlemost,  but  a  fourth  to  the  youngest,"— Manu  has 
generally  declared  the  law  of  deductions,  therefore  the 
second  half  of  the  latter  of  the  two  couplets  (§  42)  is 
declared  in  order  to  remove  doubts  as  to  whether  the 
term  'twice-born'  indicates  all  the  tribes,  (or  stands  for 
what  it  literally  signifies.) 

45.  Nor  can  'it  be  argued  that  the  specific  deduc- 
tions hold  good  even  in  the  case  of  Sudras  ;  inasmuch  as 
the  reason,  namely,  saving  from  the  infernal  region  of 
the  name  of  Put,  is  the  same  in  all  cases  ;  because  that 
is  not  the  reason,  since  specific  deductions  of  the  half 
and  the  fourth  (of  what  is  allotted  to  the  eldest)  are 
declared  to  be  given  respectively  to  the  middle  one  and 
the  youngest,  though  it  cannot  be  held  that  they  save 
from  the  same. 

4G.  Nor  can  it  be  argued  that  as  there  is  a  distinc- 
tion between  the  specific  deductions  and  the  shares,  all 
that  is  prohibited  by  the  declaration  of  equal  participa- 
tion, is  not  the  specific  deduction,  but  the  unequal  distri- 
bution among  the  Sudras,  which  has  been  mentioned 
before,  as  taking  place  among  those  born  of  mothers  of 
different  tribes  :  because  that  object  would  be  accom- 
plished by  the  first  half  of  the  last  couplet  which  saj^s, — 
"But  a  woman  of  the  same  class  only  &c."  (§  42). 

47.  Equal  participation  is  ordained  by  Manu  for 
the  purpose  of  prohibiting  specific  deductions  even 
amongest  the  twice-born  ;  for,  he  says,  after  the  text, — 
'AH  the  sons  of  the  twice-born  &c.'  (§  42), — "  But  two- 
fold distribution  among  co-heirs  is    pronounced  :  one    is 
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in  the  order  of  seniority,  and  the  other  an  equal  pai'tiei- 
pation."  Vrihaspati  reads  "  is  shown"  in  lieu  of  "  is 
pronounced." 

48.  Here,  (§  41),  (it  is  to  be  understood  that)  the 
right  of  the  sisters  extends  to  so  much  property  as  is 
sufficient  for  her  marriage,  because  it  is  so  declared  by 
the  sages  as  well  as  by  the  commentators. 

49.  By  reason  of  the  uni-residual  (Ekasesha)  com- 
pound the  term  father  in  the  passage  "  having  neither 
wife  nor  father  surviving  him,"  (§  41),  indicates  both  the 
father  and  the  mother.  Because  Vishnu  (§  3)  and  other 
sages  declare  the  succession  of  the  brother,  only  on 
failure  of  the  mother. 

50.  Now  Jimiitavahana  says  : — The  text  "a  re- 
united (brother)  shall  keep  the  share  of  re-united  co-heir" 
(§  32),  is  intended  to  provide  a  special  rule  governed  bv 
the  circumstance  of  re-union  after  separation,  and  appli- 
cable to  the  case  where  a  number  of  claimants  in  an 
equal  degree  of  affinit}^  occurs.  Hence,  if  there  be  com- 
petition between  claimants  of  equal  degree  whether  bro- 
thers of  the  whole  blood,  or  brothers  of  the  half  blood, 
or  sons  of  such  brothers,  or  uncles  or  the  like,  the  re- 
united parcenar  shall  take  the  heritage  :  for  the  text 
does  not  specify  the  particular  relation  ;  and  all  (these 
relations)  were  premised  in  the  preceding  text  (§  2y; 
and  a  question  arises  in  regard  to  all  of  them.  There- 
fore the  text  must  be  considered  as  not  relatino-  exclu- 
sively  to  brothers. 

51.  But  when  there  are  a  half  brother  re-united,  and 
a  uterine  brother  not  re-united,  and  when  there  are  a  whole 
brother  and  a  half  brother  both  re-united  ;  then  two  ques- 
tions arise,,  which  of  the  two  is  to  succeed  in  eacli  ease. 
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52.  As  to  the  first  it  is  said, — "  A  half  brother 
however  &c  "  (§  32)  wJiich  signifies, — let  a  half  brother, 
if  re-united,  take,  but  not  a  half  brother  merely  as  sucli  : 
but  a  uterine  brother  though  not  re-united  may  take  ; 
for  tJ)e  term  'uterine  brother'  which  occurs  in  the  pre- 
ceding text  is  also  to  be  construed  with  this  latter  pro- 
position. Therefore  when  there  are  an  unassociated 
uterine  brother  and  a  re-united  half  brother,  they  both 
succeed  ;  because  the  equality,  of  the  relation  of  re- 
union, and  of  the  status  of  a  whole  brother,  is  expressed 
l)y  the  first  pait  of  the  text,  (§  '^2j. 

5.1.  -  As  to  the  second,  it  is  ordained, — "  and  not 
the  son  of  a  different  mother,  who  is  re-united,"  (§  32). 
The  meaning  is  that  when  there  is  a  whole  brother  re- 
united, the  son  of  a  different  mother  though  re-united 
shall  not  take,  that  is,  the  re-united  whole  brother  alone 
shall  succeed  ;  since  though  they  are  equally  re-united^ 
still  the  whole  brother  as  such  is  preferred. 

54.  The  author  of  tlie  Diival)haga,  however,  con- 
strues the  second  couplet  of  Yajnavalkya  (§  42)  in  the 
f<jllowino-  way, — -"The  meaning  of  the  first  half  (of  that 
couplet)  is,  a  half  brother  being  re-united  shall  take  the 
succession,  although  a  whole  brother  not  re-united  ex- 
ists ;  but  a  half  brother  who  is  not  re-united  shall  not 
inherit.  The  latter  half  of  the  text,  is,  in  answer  to  the 
question, — -Does  not  the  whole  brother  inherit  in  that 
case  ?  Though  not  re-united,  the  whole  brother  (the 
term  is  understood)  shall  take  the  heritage,  and  not  ex- 
clusively the  son  of  a  difterent  mother  who  is  again  as- 
snoiat<Hl  :   but  it  sliall  be  takoji  and  sliared  1)V  both." 
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55.  The  same  construction  is  put  upon  the  passage 
in  the  Mitakshard. 

56.  But  the  great  Doctor  Siilapdni  in  his  Yajnaval- 
kya-Dipakahka  reads  the  passage  thus,— "But  a  half, 
brother,  being  again  associated,  shall  not  take  the  heri- 
tage of  a  half  brother  ;"  and  offers  the  following  explana- 
tory comments, — A  uterine  brother  though  not  re-united, 
shall  alone  take  the  heritage,  but  not  a  brother  born  of  a 
rival  mother,  though  re-united.  Some  explain  the  term 
*  associated'  (occurring  in  the  last  part  of  Yajnavalkya's 
text,  §  32)  to  mean  one  associated  through  the  uterus, 
that  is,  a  whole  brother.  If  the  reading  be,  "one*born 
of  a  different  mother  shall  not  take  the  heritage,"  then 
the  meaning  would  be,  that  one  being  a  half  Ijrother 
shall  not  take  the  succession.  This  text  shows  the 
succession  of  a  whole  brother  who  is  not  re-united. 
Consequently  there  is  no  tautology. 

57.  The  authors  of  the  Ratnakara  and  others  say 
that  the  reading  which  is  found  in  the  Kalpataru  is 
— "  shall  not  take  the  heritage  of  a  half  brother."  But 
this  seems  to  be  an  error  committed  by  the  copyist ;  since 
the  reading  in  the  original  text  of  Yajnavalkya,  and  in 
such  treatises  as  the  Mitakshara,  the  Parijata  and  the 
Halayudha,  is, — "A  half  brother  shall  not  take  the 
heritao-e  ;"  and  the  commentaries  on  that  text  are  in 
accordance  with  this  reading. 

58.  If  there  be  no  brothers,  the-  brother's  son 
succeeds.  But  first  of  all,  the  son  of  a  whole  brother 
takes  the  succession,  because  the  property  being  devolved 
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on  him,  conduces  to  greater  (spiritual)  benefit ;  inasmuch 
as  the  mother  of  the  (deceased)  proprietor  partakes  of  the 
oblations  which  the  whole  brother's  son  presents  to 
his  grand-father,  according  to  the  following  text  of 
Vrihaspati, — "The  mother  tastes  with  her  husband  the 
oblation  consisting  of  food,  which  is  reverentially  offered 
(to  his  manes),  and  the  grandmother  with  her  husband, 
as  also  the  great-grandmother  with  her  husband." 

59.  In  default  of  the  son  of  a  uterine  (full)  brother, 
the  son  of  a  half  brother  succeeds. 

60.  On  failure  of  him,  the  'gentiles'  (or  agnates) 
succeed,  (§2). 

61.  Because  Manu  declares, — ''To  three  must 
libations  of  water  be  made,  to  three  must  oblations  of  food 
be  presented  ;  the  fourth  in  descent  is  the  giver  of  these 
offerings  ;  but  the  fifth  has  no;  concern  in  them.  The 
inheritance  is  his  who  is  unremote  of  the  kinsmen  of  him." 
The  gloss  of  Kulliika-Bhatta  on  the  last  part  is  to  the 
followins:  effect, — '  The  inheritance  is  his  who  is  unre- 
mote',  i.  e.,  nearest,  '  of  the  kinsmen'  i.  c,  from  among 
the  kinsmen, '  of  him'  i.  e.,  of  the  deceased  proprietor. 

62.  Also  because  Vrihaspati  says, — "When  there 
are  many  agnates,  distant  kinsmen  as  well  as  cognates, 
he  who  among  these  is  the  nearest,  succeeds  to  the 
estate  of  one  who  leaves  no  children." 

63.  Therefore,  a  successor  to  the  inheritance  is  to 
be  determined  by  reference  to  two  considerations, 
namely,  his  comparative  capacity  as  regards  the  offering 
of  oblations,  and  his  proximity  of  birth. 
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64.  Accordingly,  as  on  failure  of  the  deceased  pro- 
prietor's own  lineage  down  to  the  daughter's  son,  others 
succeed,  similarly  in  default  of  the  brother's  son,  the 
father's  lineage  ending  with  his  daughter's  son  takes  the 
heritage. 

65.  In  their  default,  the  grand-father  succeeds. 

66.  On  failure  of  him,  the  grand-mother  inherits. 
Since  Manu  ordains,— ''The  mother  receives  the  inheri- 
tance of  her  son  destitute  of  issue  ;  and  when  the  mother 
too  is  dead,  the  father's  mother  takes  the  property." 
Therefore,  as  the  mother  succeeds  on  failure  of  the  father, 
similarly  the  paternal  grandmother  is  the  heir,  in  default 
of  the  paternal  grandfather. 

67.  In  her  default,  the  descendants  of  the  paternal 
grandfather,  down  to  his  daughter's  son,  succeed  in 
the  same  way,  as  has  been  seen  with  regard  to  the 
father's  issue. 

68.  On  the  same  principle,  the  paternal  great-grand- 
father, the  paternal  great-grandmother,  and  the  descen- 
dants of  the  paternal  great-grandfather,  down  to  his 
daughter's  son,  (succeed  in  the  same  order. ) 

69.  On  failure  of  ( these  )  givers  of  oblations  par- 
taken of  by  the  deceased  (proprietor,)  the  'cognates'  (§  2) 
such  as  the  maternal  grandfather,  the  maternal  uncle 
and  the  like, — (are  entitled  to  the  inheritance.) 

70.  Among  these  too,  if  the  maternal  grandfather 
survive,  he  alone  succeeds,  in  the  same  way  as  the  father 
and  the  like. 
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71.  If  he  be  dead,  then  the  maternal  uncle  and  the 
like  become  heirs  in  the  same  order,  since  they  present 
oblations  to  the  maternal  grandfather  and  the  like,  which 
the  deceased  (proprietor)  was  bound  to  offer. 

72.  On  their  default  the  'Sakulyas'  or  the  kinsmen 
of  divided  oblations  become  heirs.  They  consist  of  tlie 
three  generations  of  descendants,  beginning  with  the 
great-grandson's  son,  and  also  of  the  descendants  of  the 
paternal  great-grandfather's  father  and  the  like. 

73.  It  is  in  pursuance  of  the  same  principle  (§  63) 
that  the  author  of  the  Ddyabhdga  says, — **Smce  the 
paternal  uncle,  like  the  son  of  the  whole  brother,  offers 
oblations,  which  the  owner  was  bound  to  present,  to  two 
ancestors,  should  not  the  succession  devolve  equally  on  the 
paternal  uncle  and  the  fraternal  nephew  of  the  proprietor  ? 
The  answer  is,  the  paternal  uncle  is  indeed  the  giver  of 
oblations  to  the  paternal  grandfather  and  great-grand- 
father of  the  proprietor  ;  but  the  nephew  is  the  giver  of 
oblations  to  two  ancestors  including  the  owner's  father 
who  is  principally  considered  ;  he  is  therefore  a  preferable 
claimant,  and  inherits  before  the  paternal  uncle." 

74.  Likewise,  when  there  is  a  paternal  uncle,  and  a 
son  of  a  deceased  paternal  uncle,  of  the  deceased ;  in  such 
a  case  although  there  is  no  distinction  as  to  the  presen- 
ting of  oblations,  which  the  deceased  was  bound  to  ofier, 
to  the  paternal  grandfather  and  great-grandfather,  still 
the  paternal  uncle  inherits  by  reason  of  his  proximity  of 
birth. 

75.  Because,  the  allotment  of  shares  according  to 
the  proximity  of  birth  is  set  forth  in  the  following  text, — 
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"Among  the  sons  of  different  fathers,  the  allotment  of 
shares  is  according  to  the  fathers." 

76.  Accordingly,  it  is  said  in  the  Mitakshara  that 
the  paternal  grandfather,  the  paternal  uncle  and  his  son 
take  the  succession  in  their  order. 

11 .  Also  in  the  Vivada-Chintdmani  it  is  stated 
regarding  succession  to  the  property  of  one  who  leaves 
no  male  issue,  that  on  default  of  the  brother,  his 
son  (succeeds),  on  failure  of  him  the  nearest  kinsman 
(inherits.) 

78.  The  term  'cognates'  in  the  text  of  Vrihaspati 
(§  62)  shows  that  the  cognates  of  the  owner  himself,  and 
of  his  father  and  of  his  mother  are,  in  their  order, 
entitled  to  inheritance.  And  they  are,— "The  father's 
sister's  son,  the  mother's  sister's  son,  and  the  maternal 
uncle's  son  are  considered  to  be  the  cognates  of  the  owner 
himself.  The  father's  father's  sister's  son,  the  father's 
mother's  sister's  son  and  the  father's  maternal  uncle's 
son,  are  known  as  the  cognates  of  the  father.  And 
the  mother's  cognates  are  her  mother's  sister's  son,  her 
father's  sister's  son  and  her  maternal  uncle's  son." 

79.  A'pastamba  says,— "Either  the  disciples  or  the 
daughter  shall  use  the  property  for  religious  acts  in  his 
welfare."  'For  religious  acts  in  his  welfare,'  signifies, 
for  religious  acts  such  as  the  monthly  oblations  and  the 
like  which  are  enjoyed  by  him,  that  is  to  say,  for  his 
spiritual  benefit. 

80.  Thus  also  when  there  is  a  possibility  of  the  des- 
truction of  his  property,  although  there  may  be  heirs  to 
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his  property  in  distant  places,  still  any  one  may  apply 
the  property  of  the  deceased  to  the  purpose  of  his  funeral 
obsequies  as  well  as  to  the  purpose  of  his  religious  merit. 

81.  Because  in  the  following  text  of  Ndrada,  it  is 
said  that  even  a  priest  may  become  a  substitute  (of  the 
heir), — **Even  he  who  out  of  affection,  acts,  of  his  own 
accord,  as  a  priest."  This  is  explained  at  length  in  the 
Suddhi-Tattwa. 

82.  This  is  admitted  by  the  author  of  the  Dayabhdga 
when  he  says, — "The  appropriation  of  the  wealth  of  the 
deceased  to  his  spiritual  benefit,  in  the  mode  which  has 
been  stated,  should,  in  every  case,  be  contemplated. 

83.  Thus  in  The  Principles  of  Law  composed  by 
the  fortunate  Raghunandana  Bhattacharjya  the  son  of 
the  great  Doctor  the  fortunate  Harihara  Bhattdchdrjya, 
The  Principles  of  Heritage  is  finished. 
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